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Opi ni on by Hairston, Adm nistrative Trademark Judge:

This is an appeal fromthe Trademark Exam ning
Attorney’s final refusal to register the nmark DYNAM C
VOLTAGE RESTORER for goods which were subsequently
identified by amendnent as “solid state voltage regul ators
t hat conpensate for changes in voltage | evel and frequency,

shifts in voltage phase and other sine wave integrity

! W note that the application involved in this appeal was filed
by Westinghouse El ectric Corporation and was subsequently
assigned to Sienens Power Transmi ssion & Distribution, Inc.
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characteristics.”?

Regi stration has been refused on the
ground that the mark is nmerely descriptive of the
identified goods under Section 2(e)(1l) of the Trademark
Act, 15 U.S.C. 81052(e)(1).

Bot h applicant and the Exam ning Attorney have filed
briefs, but no oral hearing was requested.

At the outset, we note that applicant spends nuch of
its brief arguing that the nmark has becone distinctive of
its goods, and requests that in the event the refusal to
register is affirnmed, the application be anended to seek
regi stration under Section 2(f) of the Trademark Act.
However, once an application has been consi dered and
deci ded by the Board on appeal, it may not be “reopened.”
That is, an applicant may not anmend its application, except
intw limted situations, neither of which is applicable
here. See Trademark Rule 2.142(g). See also Trademark

Trial and Appeal Board Manual of Procedure, Section 1218

and cases cited therein. To the extent that applicant, by
the statements in its brief, seeks to remand its
application to assert an alternative claimof acquired

di stinctiveness, such a request nust be denied as untinely.

2 Serial No. 75/363,075 filed Septenber 25, 1997, alleging a date
of first use of June 1992 and first use in commerce on or about
August 30, 1996.
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See Tradenmark Rule 2.142(d). Thus, no consideration wll
be given to applicant’s request to anend the application to
Section 2(f).

Further, we note that applicant, for the first tine
wWth its brief on the case, submtted copies of the ful
text of stories taken fromthe NEXIS data base that the
Exam ning Attorney submtted in excerpted formduring
prosecution of this case. The Exam ning Attorney, in her
brief, has objected to the full stories on the ground that
they were not tinmely submtted. While the evidentiary
record in an application generally should be conplete prior
to the filing of an appeal, in this case the full text of
the stories submtted by applicant provide context for the
excerpts submtted by the Exam ning Attorney. Thus, under
the circunmstances, it would be unfair not to consider
applicant’s subm ssions. See In re Bed & Breakf ast
Registry, 791 F.2d 157, 229 USPQ 818, 820 (Fed. Cir. 1986).

We turn then to the issue of mere descriptiveness. It
is the Exam ning Attorney’s position that the term DYNAM C
VOLTAGE RESTORER i medi atel y descri bes a significant
feature of applicant’s identified goods, nanely, that they
restore dynamc voltage. |In support of the refusal, the
Exam ning Attorney submtted excerpts of articles taken

fromthe NEXIS data base which refer to “dynam c voltage”
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and “dynam c voltage restorer.” The followi ng are
representative exanples:

Once a PLC-based systemis in place, additiona
automation is cost-effective. For exanple,
dynam ¢ vol tage control (the TCUL) is acconplished
t hrough the PLC using sinple | adder | ogic.
(“I'ntelligent Substation |Inproves Perfornmance,”
Transm ssion & Distribution Wrld;, Cctober

1998) ;

While in six-by-six configuration, the dynam c
vol tage applied to each coil conprises the
entire power supply range of [plus or m nus]

[ V.sub. P].

(“Triple Hal f-Bridge Forns New Mt or-Contro
Design,” Electronic Design; August 17, 1998);

A nonmentary deviation in voltage that m ght
stop production can now be quickly corrected
using the world’ s first dynam c voltage
restorer (DVR). The DVR, an electronic
device that protects sensitive equi pnment from
vol tage fluctuations on a power |ine, keeps

t he equi pment operating by rapidly injecting
energy onto the line to conpensate for a

di sturbance. Devel oped by Westinghouse with
fundi ng from Duke Power and the Electric Power
Research Institute (EPRI), the first DVR
entered conmercial service on the Duke Power
system | ast year.

(“Electronic Control,” Electric Light & Power;
June 1997);

Duke Power, seeking to inprove the quality of
the power it delivers to its custoners, is
testing a “dynam c voltage restorer” designed
to alnost totally elimnate voltage sags at a

hi ghly conputerized factory.

(“Duke Power Says New Westi nghouse/ EPRI Vol t age
Devi ce Boosts Customer Service”, Southeast Power
Report; Decenber 27, 1996); and
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The dynami c voltage restorer uses a bank of
solid-state inverters to generate a near

si nusoi dal wavef orm when connected to a dc
energy . . .

(“Alternative Methods O Protecting Custoner
From Sags,” Electrical Wrld; August 1996).

In addition, the Exam ning Attorney has relied upon a
dictionary listing of the word “restore” which she
submitted with her brief.?

Applicant, in urging reversal of the refusal to
regi ster, argues that DYNAM C VOLTAGE RESTORER i s a uni que
termwhich its predecessor in interest coined, and that
custoners for the identified goods would not understand
fromthis termthe precise manner in which the goods
operate. Thus, according to applicant, the termis at npst
suggestive of the identified goods. Further, applicant
argues that the references to “dynam c voltage restorer” in
the NEXIS excerpts are references to applicant’s particul ar
goods or m suses of applicant’s trademark. In addition,
applicant submtted the declaration of Steven Wi senant,
manager of System Power Quality for Duke Power Conpany, a
customer for applicant’s power transm ssion and

di stribution goods. M. Wisenant states, in rel evant

While this dictionary definition is technically untinely, we
grant the Exam ning Attorney’s request to take judicial notice of
the definition. University of Notre Dane du Lac v. J.C Cournet
Food I nports Co., Inc., 213 USPQ 594 (TTAB 1982), aff’'d, 703 F.2d
1372, 217 USPQ 505 (Fed. Cr. 1983).
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part, that he has been in the electrical power transm ssion
and distribution industry for approximately 24 years; that
he does not believe conpetitors of applicant need to use
the term DYNAM C VOLTACGE RESTORER to describe a
characteristic, function, quality or elenent of their
goods; that the termis not currently in use in the

i ndustry; that the rel evant purchasers of applicant’s goods
woul d not i nmedi ately understand, upon seeing the term
DYNAM C VOLTAGE RESTORER, the functions or characteristics
of applicant’s goods; and that the term DYNAM C VOLTAGE
RESTORER i dentifies and distinguishes applicant’s goods in
t he mar ket pl ace.

A termis considered to be nerely descriptive of
goods, within the nmeani ng of Section 2(e)(1) of the
Trademark Act, if it inmediately describes an ingredient,
gquality, characteristic or feature thereof or if it
directly conveys information regarding the nature,
function, purpose or use of the goods. 1In re Abcor
Devel opnent Corp., 588 F.2d 811, 200 USPQ 215, 217-18 (CCPA
1978). It is not necessary that a termdescribe all of the
properties or functions of the goods in order for it to be
considered nerely descriptive thereof; rather, it is
sufficient if the termdescribes a significant attribute or

i dea about them Moreover, whether a termis nerely
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descriptive is determned not in the abstract but in
relation to the goods for which registration is sought. In
re Bright-Crest, Ltd., 204 USPQ 591, 593 (TTAB 1979).

The excerpts retrieved fromthe NEXI S data base show
that “dynamc voltage” is a termused in the electrical
power transm ssion field. Applicant does not argue to the
contrary. Further, the term®“restore,” as defined in The

Anerican Heritage Dictionary of the English Language (3d

ed. 1992) neans, inter alia, “to bring back into existence
or use” and “to bring back to an original condition,” and
the noun formis indicated to be “restorer.”

When the applied-for mark is considered in relation to
solid state voltage regul ators, DYNAM C VOLTAGE RESTORER
i medi ately inforns prospective purchasers that a
significant function of applicant’s goods is to bring back
or restore dynanmic voltage. That is to say, the applied-
for mrk is nmerely descriptive of solid state voltage
regul ators that conpensate for changes in voltage |evel and
frequency, shifts in voltage phase and ot her sine wave
integrity characteristics. Here, DYNAM C VOLTAGE RESTORER
describes a significant function of applicant’s goods, and
the fact that the term does not specify exactly how the
goods restore dynam c vol tage does not nean that applicant

is entitled to exclusively appropriate the term
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Further, while it is clear fromthe full text of the

NEXI S articles that the overwhelmng majority of the uses
of “dynam c voltage restorer” therein appear to be
references to applicant’s product, we note that such uses
are nore in the nature of a generic termas opposed to a
trademark. Such evidence, therefore, supports the
Exam ning Attorney’s position that DYNAM C VOLTAGE RESTORER
is nerely descriptive of applicant’s goods. |In any event,
the fact that a party is the first to use a descriptive
term does not give it the right to exclusive appropriation
of such term Further, it is not necessary that a term be
in conmon usage in the particular industry in order for it
to be nerely descriptive. 1In re National Shooting Sports
Foundation, Inc., 219 USPQ 1018, 1020 (TTAB 1983). The
absence, therefore, in this record of any third-party uses
of the term DYNAM C VOLTAGE RESTORER does not mean that
prospective conpetitors of applicant would not need to use
such termto describe their solid state voltage regul ators
whi ch have a simlar function to that of applicant’s solid
state vol tage regul ators.

Finally, as to the declaration of M. Whisenant, it
appears to be of nore relevance to a claimof acquired
di stinctiveness, a claimwhich we have given no

consideration. In any event, the declaration is not
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persuasive of a different result on the issue of nere
descri ptiveness.

Deci sion: The refusal to register is affirmed.
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