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Before Sims, Hairston and Bottorff, Adm nistrative
Trademar k Judges.
Opi nion by Hairston, Adm nistrative Trademark Judge:
This is an appeal fromthe Trademark Exam ning

Attorney’s final refusal to register the mark EVERTS and

desi gn, as shown bel ow
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for “toys, nanely, balloons nmade of plastic or other
malterials.”l':|

Regi strati on has been refused on the ground that
EVERTS is primarily nerely a surnanme, under Section 2(e)(4)
of the Trademark Act, 15 U S.C 1052(e)(4).

In support of the refusal, the Exam ning Attorney has
i ntroduced the first 100 (of 966) listings for the surnane
Everts from the Phonedi sc USA dat abase whi ch contai ns over
115 mllion names, addresses and phone nunbers. In

addition, the Exam ning Attorney submtted excerpts from

the Acronyns, Initialisns & Abbreviations Dictionary

(1996); Webster’s New Geographical Dictionary (1988); and

several foreign | anguage dictionaries show ng the absence
of any listing of “everts” therein. Also, the Exam ning
Attorney submtted a nunber of excerpts fromthe NEXI S
dat abase which nention the tennis player Chris Evert.
Finally, while the Exam ning Attorney al so submtted an

excerpt fromthe Random House Unabri dged Dictionary 2d. ed.

(1983) wherein the word “evert” is defined as “to turn
outward or inside out,” he maintains that “evert” is not a

word with a readily recogni zed neani ng, such that EVERTS

! Serial No. 75/332,745 filed July 29, 1997, based upon
applicant’s bona fide intention to use the mark in commerce and
German Regi stration No. 972607 under Section 44(e) of the
Trademark Act.
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woul d not be perceived as a surnane.

Applicant, in urging reversal of the refusal to
regi ster, argues that Everts is a rare surnane, and as
evi denced by the dictionary excerpt, the word “evert” has
anot her neani ng. Al so, applicant maintains that the mark
it seeks to register will not be perceived as a surnane
because:

It is fanciful and possesses a design which

produces an effect quite different from

any effect that woul d be achieved fromthe

word “EVERTS” alone. The fanciful design

di sconnects the mark fromthe possibility

of it being primarily only a surnane. The

extension of the E to produce a parti al

oval effect noves the mark away fromthe

conpany nane Everts.

At the outset, we note that the Ofice has the burden
of establishing a prima facie case that a termis primarily
nmerely a surnanme, and that the test for determ ning whether
a mrk is primarily nerely a surnane is the primary
significance of the mark as a whole to the purchasing
public. See In re BDH Two Inc., 26 USPQRd 1556 (TTAB 1993)
and cases cited therein.

After careful consideration of the argunents and
record in this case, we are not persuaded that the public
woul d regard applicant’s mark EVERTS and desi gn as being

primarily nmerely a surname. W should point out, however,

that with respect to applicant’s argunent that EVERTS is a
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rare surname, it is well settled that the rareness or
uncommonpl ace nature of a surnane does not necessarily
renove it fromthe category of “primarily nerely a surnane”
precl uded by Section 2(e)(4) of the Trademark Act. Second,
we have given little weight to the fact that the word
“evert” neans to turn outward or inside out. W do not
believe that this neaning would be known to the majority of
t he purchasers of applicant’s ball oons.

However, as pointed out by applicant, the mark it
seeks to register in this case is not sinply EVERTS in
typed or block letters. Rather, applicant’s nmark depicts
EVERTS in a highly stylized format. The first letter “F
is very fanciful and |looks simlar to an oval or ellipse.
The remaining letters are enconpassed within the letter “FE
and are displayed in stylized lettering. Because of the
hi ghly stylized display of applicant’s mark, we question
whet her the mark will even be perceived by the public as
t he surname EVERTS. The mark could just as easily be
perceived as consisting of a fanciful oval or ellipse
desi gn enconpassing the term“verts,” or perhaps a fanciful

depiction of the mark “C verts.” In view thereof, we are
not convinced that the primary significance of applicant’s
mark to the rel evant purchasing public would be that of a

sur nane.
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To the extent that there is any doubt on the question
of whether the mark woul d be perceived as primarily nerely
a surnanme, we resolve such doubt in favor of the applicant.
See In re Benthin Managenment GrbH, 37 USPQR2d 1332 (TTAB
1995) .

Decision: The refusal to register under Section

2(e)(4) is reversed.



