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Qpi ni on by Bucher, Adm nistrative Trademark Judge:

A & E Stores, Inc. has appealed fromthe refusal of the
Trademar k Exam ning Attorney to register the stylized word
mar k PAYHALF, as shown below, for “retail store services in
the field of clothing and footwear and rel ated accessori es,
costune jewelry and wat ches, handbags and smal | | eather

goods, sungl asses, unbrellas and hair accessories.”E

PayHalf

! Application Serial No. 75/224,145, filed January 10, 1997.
The application is based on asserted dates of first use and first
use in commerce on April 2, 1992.



Serial No. 75/224, 145

Regi strati on has been refused pursuant to Section
2(e) (1) of the Trademark Act, 15 U.S.C. 1052(e)(1), on the
ground that applicant’s mark is nerely descriptive of its
servi ces.

Applicant and the Exam ning Attorney have filed briefs.
An oral hearing was not requested.

W affirmthe refusal of registration

A mark is nerely descriptive, and therefore prohibited
regi stration under Section 2(e)(1) of the Trademark Act, if
it imediately conveys information concerning a quality,

characteristic, function, ingredient, attribute or feature

of a product or service. See In re Engineering Systens
Corp., 2 USP2d 1075 (TTAB 1986); In re Venture Lending
Associ ates, 226 USPQ 285 (TTAB 1985). See also, Inr

Gyul ay, 820 F.2d 1216, 3 USPQ2d 1009 (Fed. Cir. 1987).

I n support of his refusal, the Trademark Exam ni ng
Attorney has submtted dictionary definitions of “pay” and
“half.”u From these entries, the Trademark Exam ning
Attorney argues that the use of these two ordinary English
| anguage words as conbined in the mark clearly and

unequi vocally infornms the potential purchaser of a

2 “Pay: [t]o give noney to in return for goods or services
rendered”; “half: [o]ne part approximtely equal to the renaining
part” The Anerican Heritage Dictionary of the English Language,
(3d ed. 1992, electronic edition).
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significant feature of applicant’s services — nanely, that
“...shoppers in applicant’s establishnent will PAY

approxi mately HALF of what is charged in other stores for
the identified goods.” (brief, p. 5).

Appl i cant argues that the mark does not imedi ately
convey any specific attribute of its services, and that at
worst, it is suggestive because it will take inmagination,

t hought or perception on the part of consuners to arrive at
a conclusion as to the nature of applicant's services.
Applicant argues that the Trademark Exam ning Attorney has
made no showi ng of use by other retailers of the term “Pay
Hal f” in a pronotional manner and hence contends that
conpetitors would not be harnmed should this mark proceed to
registration. Applicant also points to the third-party
regi strations for PAYLESS shoes and retail shoe store
services. Finally, applicant notes that under Section

2(e) (1) of the Act, all doubts as to descriptiveness nust be
resolved in applicant's favor.

In this case, applicant’s services are retail store
servi ces, which necessarily include retail store services
of fered by discounters. W agree with the conclusion of the
Trademar k Exam ni ng Attorney that consuners will imrediately
and unequi vocal | y understand, when they view the mark in

connection with the identified services, that this mark
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descri bes a discount store where one can expect to pay
approximately half the retail price being asked for the sane
items at a non-discount store.

As for applicant’s argunment that the Trademark
Exam ning Attorney has failed to nake a show ng of use by
other retailers of the term*“Pay Half” in a pronotiona
manner, it is not necessary that the Trademark Exam ning
Attorney present such evidence to support a refusal based on
nere descriptiveness. The fact that the applicant nay be
the first or only user of a descriptive designation does not
justify registration if that termis nerely descriptive.

See In re National Shooting Sports Foundation, Inc., 219

USPQ 1018 (TTAB 1983). Moreover, the issue here is not
whet her the termis generic, but whether, as applied to the
identified services, it is nerely descriptive because it

i mredi ately conveys information about them As discussed
above, applicant’s mark does just that.

Applicant also argues that the United States Patent &
Trademark O fice should treat this mark in the same manner
as the mark PAYLESS, for which it issued federal trademark
regi strations for shoes and for retail shoe store services.
However, each case nust be decided on its own facts, and
clearly the records supporting the PAYLESS trademark

registrations are not before us. Furthernore, we would note
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in passing that the term nology “pay less” is fairly vague,
not inparting any definite information about how nuch one
woul d pay, and therefore nmay have been found to be only
suggestive of discount retail store services and goods.
PAYHALF, on the other hand, is nmuch nore specific, directly
telling consuners that the products are sold at half price.

The Tradermark Exami ning Attorney cites to In re Half

Pri ce Books, Records, Magazines, Inc., 225 USPQ 219 (TTAB

1984) [HALF PRI CE BOOKS RECORDS MAGAZI NES (in special form
for retail book and record store services was found to be so
hi ghly descriptive as to be incapable of registration]. 1In
that case, the Board noted that the addition “...of the term
HALF PRI CE t o BOOKS RECORDS MAGAZI NES, serves only to tel
peopl e that one may purchase applicant’s books, records and
magazi nes at half the price one m ght have to spend
sonewhere el se.” supra, 225 USPQ at 221.

Accordi ngly, we have no doubt that the term PAYHALF is
nmerely descriptive for applicant’s retail store services.

Decision: The refusal of registration is affirned.



