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Patricia M Evanko, il Senior Attorney, Law Ofice 112 (Janice
O Lear, Managi ng Attorney).
Bef ore Seeherman, Wendel and Rogers, Adm nistrative

Trademar k Judges.

Qpi ni on by Seeherman, Adm nistrative Tradenmark Judge:

The Sunrider Corporation, dba Sunrider International,
has appeal ed fromthe final refusal of the Tradenmark
Exam ning Attorney to register SR as a trademark for the
fol |l ow ng goods:
Astringents for health purposes; food

suppl ements; nutritional supplenents,
nanely, health bars; herbal powders;

! Ms. Evanko initially exam ned the application, but the file

was subsequently transferred twice to other Exam ning Attorneys.
Ms. Evanko prepared the Exam ning Attorney’s brief.
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vitam ns, herbal supplenents and

m neral supplenents in all forns

i ncluding tablets, capsules, |iquids
and powder; dietary food suppl enents;
di etary supplenents; fiber supplenents;
nutritional powder; teas for health
purposes; nutritional supplenents,
nanely aci dophilus; herb food
concentrates for health purposes; nouth
drop suppl enents for health purposes;
nutritional fiber bars for health

pur poses; chlorophyll electrolyte
drinks; bee pollen for nutritional
uses; and alfalfa for nutritional uses;
all for health purposes.

Regi stration has been finally refused pursuant to
Section 2(e)(1) of the Trademark Act, 15 U. S.C 1052(e) (1),
on the ground that applicant’s mark is nerely descriptive
of the identified goods. The Exam ning Attorney contends
that the letters SR are an abbreviation commonly used in
the nedical field to refer to a “sustained rel ease” version
of a product, and that applicant’s mark, if used with its
identified goods, would describe a significant feature of
t he goods, nanely, that they have sustained rel ease
ef fects.

Applicant and the Exam ning Attorney have fil ed appeal

briefs, and applicant has filed a reply brief.EI It is noted

2 Application Serial No. 75/218,404, filed December 24, 1998,
and asserting a bona fide intention to use the mark in conmmerce.
The application as originally filed also included goods in

O asses 29 and 30, but these classes were subsequently divided
out of the application.

2 Inits reply brief, in the | ast paragraph on page 2, applicant
states that it “shall forward further authorities under separate
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that wwth its reply brief applicant has submtted

addi tional evidence. Trademark Rule 2.142(d) provides that
the record in the application should be conplete prior to
the filing of an appeal, and that if, after an appeal is
filed, the applicant or the Exam ning Attorney w shes to

i ntroduce additional evidence, a request may be filed with
the Board to remand the application for further

exam nation. Because applicant did not conply with the
rule, the additional evidence submtted with the reply
brief has not been considered. However, we have taken

judicial notice of the listings fromthe 1997 edition of

cover to support this point.” On April 6, 2001, (with a
certificate of mailing dated April 3), alnost one nonth after the
filing of its reply brief on March 9, 2001, (with a certificate
of mailing dated March 5), applicant filed a “supplenental brief”
whi ch includes argunent and evidence. This filing is not

aut hori zed by the rules, nor did applicant seek leave to file it.
Accordingly, the supplenmental brief has not been considered.

We further point out that, even if | eave had been sought, it
woul d not have been granted. Trademark Rule 2.142(b)(1) provides
that the applicant may file a reply brief within 20 days fromthe
date of mailing of the Exam ning Attorney’s brief. The Exam ning
Attorney’s brief was mail ed on Decenber 19, 2000, and on
January 10, 2001, with a certificate of mailing dated January 5,
appl i cant requested a 60-day extension of time to file it,
stating that counsel had not had an opportunity to confer with
applicant due to the Christnmas season. The Board granted the
request, and all owed applicant until March 5 to file its reply
brief. Thus, even without the difficulties caused by the
Chri stmas season, applicant was granted three tines the norna
period allowed for filing a reply brief. Applicant has given no
reason why it could not submt all its argunments with its reply
brief, which we note is five pages long. As for the evidence
attached to the supplenental brief, this is manifestly untinely,
for the same reasons discussed in our opinion in regard to
evi dence submtted with applicant’s reply brief.
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the Acronyns, Initialisns & Abbreviations Dictionary which

applicant submtted wwth its appeal brief.EI

An oral hearing was not requested.

Atermis nerely descriptive, and therefore
unregi strabl e under Section 2(e)(1), if it imrediately
conveys know edge of the ingredients, qualities, or
characteristics of the goods with which it is used. In re
Gyul ay, 820 F.2d 1216 (Fed. Cir. 1987). The question of
whet her a particular termis nerely descriptive is not
decided in a vacuum but in relation to the goods on which,
or the services in connection with which, it is used. In
re Venture Lendi ng Associ ates, 226 USPQ 285 (TTAB 1985).
See al so, In re Abcor Devel opnent Corporation, 588 F.2d
811, 200 USPQ 215 (CCPA 1978).

The Exam ning Attorney has submitted dictionary
evidenceE]that SR is an acronym for “sustained rel ease” and
that the public has been exposed to the use of this acronym
in connection with various pharnaceutical products, as
shown by excerpts of articles taken fromthe NEXI S data

base, including the follow ng:

* The Board may take judicial notice of dictionary definitions.

Uni versity of Notre Dame du Lac v. J. C. Gournmet Food Inports
Co., Inc., 213 USPQ 594 (TTAB 1982), aff’'d, 703 F.2d 1372, 217
USPQ 505 (Fed. Cir. 1983).

5 Acronyms, Initialisns & Abbreviations Dictionary, 18" ed.,
1994.
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The sustained rel ease formul ati on,
Vel I butrin SR introduced in 1996,
boost ed sal es of bupropi on beyond $200
mllion in 1997 al one.

“The Heral d-Sun,” (Durham NC) My 19,
1999

Ritalin pills come in a range of chal ky
colors according to their strength:

| emron yellow for 5 mlligrans, pale
green for 10, light yellow for 20, and
white for 20-SR or “sustained rel ease.”
“Chi cago Tribune,” February 14, 1999

The drug, which is also sold as an
anti depressant called Wellbutrin SR
(the initials stand for sustained

rel ease) |l essens the desire to snoke...
“Money,” January 1999

The conpany spent 12 years and $17
mllion devel oping Procan SR, a

sust ai ned-rel ease drug used to treat
heart rhythmirregularities.

“The Record,” (Bergen County, NJ)
Sept enber 6, 1998

The sust ai ned-rel ease form of

Vel | butri n—known as Well butrin SR—was
introduced in late 1996 and boosted
that drug’'s sales from $126.3 nillion
to nore than $200 million | ast year.
“The Heral d-Sun,” (Durham NC)

April 22, 1998

The effects of the sustained-rel ease
version of Ritalin, called Ritalin-SR
t ake place nmuch sl ower and | ess
dramatically...

“The Detroit News,” March 8, 1998

Try another type of anti-depressant.
Vel | butrin-SR (sustained rel ease) and
Serzone seemto have a | ower incidence
of sexual dysfunction...

“M | waukee Journal Sentinel,”

Sept enber 22, 1997
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Applicant does not dispute that SR is an abbreviation
for sustained rel ease. However, applicant argues that the
NEXI'S articles all refer to prescription drugs rather than
t he goods for which applicant seeks registration, and
therefore the Exami ning Attorney has not shown that
“sustained release” is a characteristic of the applied-for
goods. Applicant states that its mark “is being used in
connection with various health products, including drinks,
powders and suppl enents, none of which contains, or are
advertised by Applicant to contain, ‘sustained release’
capabilities.” Brief, p. 9-10.

Subsequently the Exam ning Attorney submtted evidenceEI
that certain of the goods identified in the application,
al beit not the drinks, powder and supplenents, are itens

whi ch may have sustai ned release.I The evi dence incl udes

® After the filing of applicant’s appeal brief the Exam ning

Attorney requested remand of the application to nmake additi onal
evi dence of record. Because the Exam ning Attorney showed good
cause for the request, in that she was newy assigned to the
application, the Board granted the request for remand.
" The Examining Attorney pointed out, in her brief, that because
applicant specifically did not discuss its vitamns, the refusal
on the basis of nere descriptiveness was appropriate because the
mar k was descriptive of, at the very least, vitanmins. The
Examining Attorney stated that if applicant had asserted that
none of its goods, including vitam ns, had sustained rel ease, the
mar k woul d have been refused as deceptively m sdescriptive.

It should be noted that, after the Exam ning Attorney's Ofice
Action on remand, applicant was given an opportunity to file a
suppl ement al appeal brief, and chose not to do so.
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the follow ng NEXIS references:

“The two cornerstone supplenents for ne
are a high-quality sustained-rel ease
daily multiple vitam n and mnera

conbi nation, and garlic...”

“Austin American-Statesman,”

January 29, 1999

Ni acin can | ower your bl ood chol esterol
and perhaps help ward of f heart

di sease. You don’'t need a prescription
to get it.. “Nobody should take

sust ai ned-rel ease niacin unless a
physician is follow ng them

careful ly...”

“Orlando Sentinel Tribune,
1990

August 2,

But the highest potency vitam n nmade
today is still produced by his conpany,
Chal pi n added. The sustai ned-rel ease
vitamn, call Utimte Plus...

“Arizona Business Gazette,” My 25,
1990

On anot her occasion | becane panic

stricken when | saw that | was out of

Vitam n E sustained-rel ease capsul es

and the health food store was cl osed

for the night.

“Los Angel es Tines,” January 24, 1986

The Exam ning Attorney al so nmade of record excerpts

from *“shoppi ng” websites offering “Sustai ned Rel ease B
Compl ex Tabl ets”, *Sustained Rel ease Buffered C Tabl ets”,
“Sustai ned Rel ease Multi Vits & Mns Tablets”;a“Super C
Conmpl ex Sust ai ned Rel ease”, “Shot-0O B-12 5000 ntg Sust ai ned

Rel ease” (B-12), “Utra-Two Sustai ned Rel ease”

8  ww. sof com com
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(mul tivitam n and m ner al fornula);E]and melatonin (“1.5
mlligram sustained release”).EEI In addition, the website
for the Zenith Nutritional Systenﬁ]states t hat “Sustai ned-
rel easing vitam ns al so increase the percentage of the
vitam n absorbed. .\ find in ZENITH a uni que system of
sust ai ned-rel easing the water-soluble vitamns. ZEN TH s
uni que vegetabl e oil sustained-rel ease system all ows these
nutrients to be released slowy in the stonach and smal |
intestine, and evenly over a 4 to 8 hour period. This
provi des nmaxi mum absorption and utilization. Qher systens
of sustained-release may not work as well.”

W find that the evidence anply denonstrates that
sustai ned-rel ease is a characteristic of at |east sone of
the goods identified in applicant’s application, nanely,
vitam ns and m neral supplenments. Mreover, the evidence
al so shows that the consum ng public would regard SR as an
acronym for “sustained-rel ease,” such that the term SR
woul d i mredi ately and directly convey to such purchasers
i nformati on about a characteristic of the goods, i.e., that
t hey are sustained-rel ease products. Although we agree
with applicant that the NEXI S evi dence shows SR used in

connection with nedications, the distinction between these

9
10

vitaclick.com offering Nature’'s Plus products.
www. webadpr od. com advertising Wrl dWde Labs products.
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goods and those of applicant is really a | egal one, having
to do with whether or not they are regulated by the Food
and Drug Adm nistration. On a practical |evel, consuners
woul d view both drugs and applicant’s identified goods as
products used to maintain or inprove health. Because of
their famliarity wwth SR for wi dely di ssem nated
pharmaceuti cal products such as Ritalin (a drug for hyper-
active children) and Wellbutrin (an anti depressant),
consuners, seeing SR on vitamns and the |ike, would

i mredi ately recognize the termto indicate that they are
sust ai ned-r el ease products.

In reaching this conclusion, we have consi dered
applicant’s argunent that SR has a nunber of neani ngs, as
shown by the |large nunber of listings for this termin the
acronyns dictionary. However, as noted previously, the
determ nation of whether a term conveys a particul ar
meaning i s decided not in the abstract, but in relation to
t he goods on which the termis used. Thus, the fact that,
for exanple, SR neans Stripe Rot, Sinus Rhythm or Search
and Rescue, does not take away fromits connotation of
“sust ai ned rel ease” when used with vitamns. Nor are

consuners |likely to ascribe the neanings applicant has

1 yww. zeni t h4t hepl anet . com
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suggested: Starting Relay, Stonmach Runble, Stoichionetric
Ratio, Strontium Steroid Receptor and System ¢ Resi stance.
Because of the newspaper articles publicizing that SR is
used to describe sustai ned-rel ease pharnmaceutical products,
and the fact that sustained-release is a selling point for
vitam ns and m nerals, we have no doubt that consuners wl|
understand SR, if used on applicant’s identified goods, as
referring to the sustained-rel ease characteristic of the
vitam ns and m neral s.

We woul d al so point out that the present situation
differs fromln re WSl Corporation, 1 USPQ2d 1570 (TTAB
1986), in that the record herein consists not only of the
acronyns dictionary, but of substantial NEXI S evidence
showi ng that SR has been used, in articles in newspapers
and periodicals in general circulation, to nean “sustained
rel ease.”

We have al so consi dered applicant’s argunent that the
mark was intended to be an abbreviation of its house nark,
SUNRI DER, and its trade name, The Sunrider Corporation.
VWhat ever applicant’s intention may be, it has applied for
the mark as sinply the typed letters SR If a registration
were to issue to applicant for this mark, it would be free
to use SR without the word Sunrider, such that consuners

would view it as a descriptive termfor its sustained

10
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rel ease products.EZI Qoviously 1 f applicant had the
exclusive right to use SR for goods such as vitamns, it
woul d have a negative inpact on conpetition. (Section 7 of
the Trademark Act, 15 U. S.C 1057, provides that a
certificate of registration of a mark upon the Principal
Register is prima facie evidence of the registrant’s
exclusive right to use the registered mark in comrerce on

t he goods specified in the certificate.)

Finally, applicant attenpts to draw an anal ogy to case
| aw i nvol ving surnanme refusals in order to showthat its
mark is not nerely descriptive. Suffice it to say that we
do not regard the evidence herein as show ng nere “sporadic
and/ or coincidental use.” Rather, the evidence
unequi vocal |y denonstrates that there has been w despread
public exposure to SR as neani ng “sustai ned rel ease” with
respect to pharmaceutical products. Further, as noted

above, the evidence shows that certain of applicant’s

12 ppplicant has also stated, at p. 3 of its reply brief, that

its goods will only be sold by its distributors on a one-to-one
basis, that its buyers are educated people who have to “take the
trouble to seek out SR products for purchase,” and that its
products are priced at a prem umand thus not neant for the mass
mar ket. However, even if such facts would have some effect on
our determ nation of descriptiveness (and we fail to see how the
fact that its consunmers nay be educated or purchasers of prenium
products woul d detract fromtheir viewi ng SR as neani ng sust ai ned
rel ease, since educated people would be nore likely to understand
what SR neans), applicant has not limted its identification to
particul ar trade channels or classes or consumers.

11
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goods, including vitam ns, are products which can be sold
in a sustained-rel ease formulation. As a result, consuners
wi |l inmediately understand, when they see SR in connection
with vitamns and the |like, that a characteristic of the
goods is that they are sustained-rel ease products.
Accordingly, we find that SRis nerely descriptive of such
goods. Further, registration is properly refused if the
applied-for mark is descriptive of any of the goods for
which registration is sought. 1In re Analog Devices Inc., 6
UsP@d 1808 (TTAB 1988), aff’d. unpub. op. 871 F.2d 1097,
10 USPQ2d 1879 (Fed. Gr. 1989); In re Canron, Inc., 219
USPQ 820 (TTAB 1983).

Decision: The refusal of registration is affirned.

12



