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Scott A MCollister of Fay, Sharpe, Beall, Fagan, M nnich &
McKee for N ckent Golf Equipnent, Inc.

Caroline S. West, Trademark Exam ning Attorney, Law Ofice 107
(Thomas Lanmone, Managi ng Attorney).

Bef ore Hohein, Walters and Rogers, Admnistrative Tradenmark
Judges.

Qpi ni on by Hohein, Adm nistrative Trademark Judge:

Ni ckent Golf Equipnent, Inc. has filed an application
to register the mark "WE BRI NG YOU QUALI TY FOR LESS" for "golf
cl ubs”.’

Regi stration has been finally refused under Section
2(e)(1) of the Trademark Act, 15 U.S.C. 81052(e)(1), on the basis
that, when used in connection with applicant's goods, the mark
"WE BRING YOU QUALITY FOR LESS" is merely descriptive of them.

In particular, as stated in the final refusal, "the ... mark

' Ser. No. 75/306,532, filed on June 10, 1997, based upon an all egation
of a bona fide intention to use the mark in commerce. Applicant has
offered a disclainmer of the term " QUALITY".
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describes, in a laudatory fashion, a superior quality of the
goods and a characteristic of the goods: that they are less [in
cost] than the goods of others of conparable quality."”

Appl i cant has appeal ed. Briefs have been filed,? but
an oral hearing was not requested. W reverse the refusal to
regi ster.

The Exam ning Attorney, relying upon dictionary

3

definitions of the words "quality"” and "less";” various "third-

? The Exam ning Attorney, noting that "[i]n its appeal brief, the
applicant also refers to various allegedly registered marks
"identified earlier in the prosecution’ bearing the word ' QUALITY for
the proposition that 'otherw se nerely descriptive terns [nmay] be
registrable in the formof a unique tag line' ," states in her brief
that she "once again objects to the use of these purported

regi strations--copied fromthe private subscription-based dat abase,
Thonmson & Thonson--as they are not properly of record.” Specifically,
t he Exam ning Attorney maintains that:

It has Iong been held that lists of registrations
unsupported by official copies of the registrations are not
properly of record and cannot be considered. [In re
Duofol d, Inc., 184 USPQ 638 (TTAB 1974). Furthernore,
trademark search reports fromprivate databases are not
credi bl e evidence of the existence of the registrations
listed in the report. [In re Smth and Mehaffey, 31 USPQRd
1531 (TTAB 1994); Weyer haeuser Co. v. Katz, 24 USPQRd 1230,
1231 (TTAB 1992).

Whil e, as the Exam ning Attorney further points out, applicant was
specifically advised, in the final refusal, that "such lists and
private search reports were not only inproperly of record, but were
not credible evidence," the same objection was not reiterated with
respect to the additional third-party registrations subnmtted by
applicant with its request for reconsideration of the final refusal
Thus, while the Examining Attorney’s objection is well taken with
respect to the list of third-party registrations retrieved and
submtted by applicant prior to the final refusal, the objection was
not tinely raised with respect to those offered with the request for
reconsideration and is therefore considered to have been wai ved.
Nevert hel ess, even thought the |atter have been treated as formng
part of the record herein, in essence they are of no probative val ue
due to the absence of any indication as to whether such registrations
i nclude a disclainmer of any terns or issued pursuant to a cl ai mof
acqui red distinctiveness.

° Anong ot her things, the electronic version of The Anerican Heritage
Dictionary of the English Language (3rd ed. 1992) defines "quality" as
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party registrations fromthe Ofice database [which assertedly]
denonstrate that the term QUALITY, when used in conbination with
other matter, inposes a |laudatory connotation to the overal

mar k, whi ch woul d be readily understood by the consum ng

4

public";” and printouts of excerpts from"Internet search engine

lists and web sites showing the [purportedly] wi de use in

busi ness of very simlar descriptive phrases to tout one’ s goods

or services":®

argues in light thereof that:

[T]o the average [nenber of the] consum ng
public, the ... mark--as a whol e--inmedi ately
conveys, w thout conjecture or specul ation,
the idea that the Applicant provides a
"quality" product, for |less than those of
others. There is nothing about the phrase
"WE BRI NG YOU QUALI TY FOR LESS" which is

i ncongruous, indefinite or susceptible to
mul ti pl e connot ati ons.

The Exami ning Attorney al so contends that the fact that the term
"GOLF CLUBS," which is the nane for applicant’s goods, is not set
forth in applicant’s nmark does not preclude such mark from bei ng

considered to be nerely descriptive, since the descriptiveness of

a noun neaning, inter alia, "3. a. Superiority of kind .... b. Degree
or grade of excellence ..." and as a adjective which connotes
"[h]aving a high degree of excellence ...," while "less" is defined in

pertinent part as a noun signifying "[a] snmaller anpbunt" and as an
adverb neaning "[t]o a smaller extent, degree, or frequency ...."

“ Such registrations include, for exanple, the marks "$10 AND LESS
FI RST QUALI TY FASHI ONS" and design, which issued on the Suppl enent al
Regi ster in connection with "retail clothing store services";

" ENDURANCE COMMVERCI AL QUALI TY STAI NLESS STEEL" and desi gn, which

i ssued on the Principal Register, with a disclainer of the words
"COMVERCI AL QUALI TY STAI NLESS STEEL," in connection with "stainless
steel kitchenware"; and "QUALI TY LONG DI STANCE. .. FOR LESS!," which

i ssued on the Suppl enental Register in connection with

"t el ecomuni cation services".

° Exanpl es thereof include such phrases as "Quality for less"; "W sell
quality for less"; "Quality for less noney!"; "Building Quality For
Less"; "W provide quality for less!"; "Top quality for less"; and

"Better Quality For Less".
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a mark must in any event be determned in relation to the goods
for which registration thereof is sought and not in the abstract.

Applicant, on the other hand, basically asserts that
because its mark nmust be considered in its entirety, "the
Exam ner’s inclusion of Internet sources |linking the words
"QUALITY FOR LESS is not evidence of a |lack of trademark
significance of the present slogan.” Applicant consequently
insists that the mark "WE BRI NG YOU QUALI TY FOR LESS" is not
nerely descriptive of its goods due to the "nore extensive tag
l'i ne" of such mark.

It is well settled that a termor phrase is considered
to be nerely descriptive of goods or services, within the meaning
of Section 2(e)(1) of the Trademark Act, if it forthwith conveys
i nformati on concerning any significant ingredient, quality,
characteristic, feature, function, purpose or use of the goods or
services. See, e.g., Inre Gyulay, 820 F.2d 1216, 3 USPQ2d 1009
(Fed. GCir. 1987) and In re Abcor Devel opnent Corp., 588 F.2d 811,
200 USPQ 215, 217-18 (CCPA 1978). It is not necessary that a
termor phrase describe all of the properties or functions of the
goods or services in order for it to be considered to be nerely
descriptive thereof; rather, it is sufficient if the termor
phrase describes a significant attribute or idea about them
Mor eover, whether a termor phrase is nerely descriptive is
determ ned not in the abstract but in relation to the goods or
services for which registration is sought, the context in which

it is being used on or in connection with those goods or services
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and the possible significance that the termor phrase woul d have
to the average purchaser of the goods or services because of the
manner of its use. See In re Bright-Crest, Ltd., 204 USPQ 591,
593 (TTAB 1979). Thus, "[w hether consumers could guess what the
product [or service] is fromconsideration of the mark alone is
not the test.” In re American Geetings Corp., 226 USPQ 365, 366
(TTAB 1985).

As has been further noted by the Board in, for exanple,
In re Consolidated C gar Corp., 35 USPQd 1290, 1293 (TTAB 1995):

Classified wwthin the category of nerely

descriptive designations set forth above are
t hose which Professor McCarthy refers to as

"self-laudatory ternms". As explained in ...
J. McCarthy, MCarthy on Trademarks & Unfair
Conpetition ... (footnotes omtted):

Marks that are nerely

"l audat ory" and descriptive of the
alleged nerit of a product are al so
regarded as being "descriptive."
This includes such terns as SPEEDY,
FRI ENDLY, DEPENDABLE, PREFERRED,
DELUXE, GOLD MEDAL, BLUE RI BBON,
and the |ike.

Si nce each tangi bl e product
carries with it a "psychic | oad" of
i nt angi bl e consuner psychol ogi cal
expect ati ons about the product, a
mark coul d be "descriptive" of the
product itself or those intangible
expectati ons, or both. Self-
| audatory or "puffing” marks are
regarded as a condensed form of
describing the character or quality
of the goods.

However, a mark is suggestive if, when the goods or
services are encountered under the mark, a nulti-stage reasoning
process, or the utilization of inmagination, thought or

perception, is required in order to determ ne what attributes of
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the goods or services the mark indicates. See, e.g., In re Abcor
Devel opnent Corp., supra at 218, and In re Mayer-Beat on Corp.
223 USPQ 1347, 1349 (TTAB 1984). As has often been stated, there
is athin line of denmarcation between a suggestive mark and a
nerely descriptive one, with the determ nati on of which category
a mark falls into frequently being a difficult nmatter involving a
good neasure of subjective judgnent. See, e.g., In re Atavio, 25
USPQ2d 1361 (TTAB 1992) and In re TMS Corp. of the Americas, 200
USPQ 57, 58 (TTAB 1978). The distinction, furthernore, is often
made on an intuitive basis rather than as a result of precisely
| ogi cal anal ysis susceptible of articulation. See In re George
Weston Ltd., 228 USPQ 57, 58 (TTAB 1985).

In the present case, we are constrained to agree with
applicant that, when considered in its entirety, the phrase "W
BRI NG YOU QUALI TY FOR LESS" is only suggestive of applicant’s
goods. Wile, for exanple, the record fully supports a finding
that, if used in connection with golf clubs, the expression
"QUALITY FOR LESS" is, like the phrase "SUPER BUY" for tobacco
products in In re Consolidated C gar Corp., supra at 1295, a
| audat ory expression which nerely describes the superior value or
worth of the products for their price, the addition of the phrase
"WE BRI NG YOU' to the expression "QUALITY FOR LESS" results in a
sl ogan whi ch as a whol e has does not have a nerely descriptive
significance in relation to applicant’s goods. Literally, as the
Exam ni ng Attorney’s argunment acknow edges, the mark "WE BRI NG
YOU QUALI TY FOR LESS" signifies to the average custoner for golf

clubs that it is the applicant, rather than its product, which
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provi des the consuner with quality goods at |ess cost than its
conpetitors’ golf clubs. In consequence thereof, applicant’s
mark i s at nost suggestive, rather than nerely descriptive, of
its goods because a nulti-stage reasoning process, or the
utilization of imgination, thought or perception, nust be
enployed in order to determne the specific attribute(s) of the
goods such mark, in its entirety, assertedly conveys. See, e.qg.,
In re Marriott Corp., 517 F.2d 1364, 186 USPQ 218, 222 (CCPA
1975) [slogan "WE SM LE MORE" held not nerely descriptive of
hotel, restaurant or convention services because, while "the
i ndi vidual words are comon and ordi nary” and "each is
descriptive of sonething,” marks nust be considered in their
entireties and, when "[s]o considered, the slogan mark ... would
at nost suggest the facial expression of persons performng the
services" but "[i]t does not describe the services thensel ves"].
Mor eover, unlike the situation in, for exanple, In re
Consol i dated Cigar Corp., supra at 1294, in which the record
cont ai ned evi dence of w despread usage of the designation at
i ssue, thereby "decisively tipping the balance in favor of
hol di ng that ' SUPER BUY' is a |laudatory expression which is

nerely descriptive as applied to applicant’s goods,” there is an
absence in this case of any evidence showi ng that the phrase "W
BRI NG YOU QUALI TY FOR LESS" has been wi dely adopted in conmon

| anguage as referring to products of superior value or worth for
their price. Here, the Exam ning Attorney has sinply failed to

i ntroduce any evidence of third-party use of such phrase, as

opposed to the expression "QUALITY FOR LESS," which would tend to
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show, for instance, that there is a conpetitive need by others,
whet her in the golf equipnment industry or anong manufacturers or
sellers of products in general, to use the phrase "WE BRI NG YOU
QUALITY FOR LESS" to describe their goods in a | audatory manner.
Finally, to the extent that there may neverthel ess be
any doubt as to whether applicant’s nmark is nmerely descriptive or
suggestive of its goods, we resolve such doubt on this record, in
accordance with the Board's practice in this regard, in favor of
the publication of applicant’s mark for opposition. See, e.qg.,
In re Morton-Norwi ch Products, Inc., 209 USPQ 791 (TTAB 1981) and
In re Gournet Bakers, Inc.

, 173 USPQ 565 (TTAB 1972).

Deci sion: The refusal under Section 2(e)(1) is

rever sed.

G D. Hohein

C. E Wilters

G F. Rogers
Adm ni strative Trademark Judges,
Trademark Trial and Appeal Board



