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Bef ore Sinmms, Hanak and Hohein, Adm nistrative Trademark Judges.

Opi ni on by Hohein, Adm nistrative Trademark Judge:

An application has been filed by David Chaumto
regi ster the term"CYBER-CASH' as a service mark for the "conduct
of financial and nonetary transactions, electronic paynent
transactions, electronic credit transactions and el ectronic val ue
transfers".’

Regi stration has been finally refused under Section

2(e)(1) of the Trademark Act, 15 U.S.C. 81052(e)(1), on the basis

' Ser. No. 74/605,409, filed on Novermber 18, 1994, which alleges a bona
fide intention to use the term Applicant clains a right of priority
on the basis of Benel ux Application No. 827573, filed on May 20, 1994.
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that, when used in connection with applicant’s services, the term
"CYBER- CASH' is nerely descriptive of them

Appl i cant has appeal ed. Briefs have been filed,? but
an oral hearing was not requested. W affirmthe refusal to
regi ster.

Applicant, notably w thout any proof thereof, asserts
that "CYBER-CASH' "is a term coined by applicant to identify and
di stingui sh applicant’s services." Because such term according
to applicant, "has no real neaning," it "does not imedi ately
describe the services, or a significant function, attribute or
pur pose of the services" and, thus, "the mark is not nerely
descriptive."” In particular, applicant argues that "the term

CYBER is not even a defined word,"” as shown by the absence

? The Examining Attorney, in his brief, notes applicant, with his
initial brief, "has attached entries fromdictionaries and an

encycl opedi a as Exhibits A through E, and an article fromthe
Lexi s/ Nexi s conputer database as Exhibit F." While correctly noting
that "the Board has taken [judicial] notice of dictionary definitions
and entries fromw dely available reference works relating to the
conmon neaning of terns used as trademarks,"” the Exam ning Attorney
states that he "objects to the introduction of the Nexis article
attached as Exhibit F on the grounds that it is untinely filed
pursuant to Trademark Rule 2.142(d) and respectfully requests that the
Board disregard this material in its decision.” The Exam ning
Attorney’ s objection is overruled. As applicant points out in his
reply brief, "Exhibit Fis [sinply] the full text of an article cited
by the Exanmining Attorney in an Ofice Action dated April 2, 1996" and
was submtted, according to applicant "in order to denonstrate that
the Exami ning Attorney’s reliance upon excerpts alone is m sl eading
and creates an incorrect and unfair inpression of conmon use of the
mark." VWhile the better practice would have been for applicant to
submt a copy of the full text of the article with his response to the
April 2, 1996 O fice Action instead of for the first tine with his
initial brief, we agree with applicant that, since "the article was
part of the record at the tinme of the appeal,"” subm ssion of the ful
text thereof with the initial brief has not prejudiced the Exam ning
Attorney, who previously considered the article and elected to nake of
record excerpts therefrom Thus, while Trademark Rul e 2.142(d)

provi des that evidence furnished after an appeal has been filed wll
ordinarily not be considered by the Board, fairness demands t hat
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thereof fromthe copies of excerpts of various conputer
dictionaries and other reference works attached to his initial
brief.> Wth respect to the term"CASH," applicant contends that
"[wl hile applicant’s services relate to financial and nonetary
transactions, nothing in the identification of services refers to
any type of hard currency or cash." Consequently, when such
terns are conbined to formthe term " CYBER- CASH, " appl i cant
insists that "[i]t is only by exercising thought and i nmagi nation
that the mark could be said to describe applicant’s services or
their characteristics.”

Furthernore, as to the various "NEXIS" articles nade of
record by the Exam ning Attorney, applicant argues that "it is
clear that the cited articles do not prove use of CYBER-CASH as a
common termto describe electronic noney." Applicant, in this
regard, observes that not only do certain articles "use the term
CYBER-CASH in a trademark sense, and others as a trade nane,"

through the "use [of] the mark in quotations” or in conjuction

consi deration be given to the full text of the article since, in
excerpted form it essentially is already part of the record

W judicially notice, however, that "cyber" is listed in The Conputer
G ossary (8th ed. 1998) at 86 as "[f]rom cybernetics, a prefix
attached to everyday words to add a conputer, electronic or online
connotation” and is set forth in the Random House Personal Conputer
Dictionary (2d ed. 1996) at 123 as "[a] prefix used in a grow ng
nunber of terns to describe new things that are bei ng made possible by
the spread of conmputers. Cyberphobia, for exanple, is an irrationa
fear of conputers. Cyberpunk is a genre of science fiction that draws
heavi ly on conmputer science ideas. Cyberspace is the non-physica
terrain created by conputer systens.” In a simlar vein, "cyber-" is
defined in The Internet Dictionary (1995) at 44 as "[a] prefix
overused to indicate a connection to conputers, networks, technol ogy,
or futurism®" It is settled that the Board may properly take judicia
notice of dictionary definitions. See, e.dg., Hancock v. Anerican
Steel & Wre Co. of New Jersey, 203 F.2d 737, 97 USPQ 330, 332 (CCPA
1953) and University of Notre Dane du Lac v. J. C. CGournet Food

| nports Co., Inc., 213 USPQ 594, 596 (TTAB 1982), affd , 703 F.2d
1372, 217 USPQ 505 (Fed. Gr. 1983).
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with "INC.," but the majority of the articles, which applicant in
its initial brief admts "use the termto refer to electronic
noney, " nevertheless "refer to electronic noney as an intangible
good" rather than as a service. Therefore, applicant urges,
"[t]he fact that the term CYBER- CASH has been used in sone
articles to refer to a product (noney) that may be transferred by
means of applicant’s services does not nean that the mark is
nmerely descriptive of applicant’s services." Such term

applicant insists, "is not nmerely the ordinary | anguage [used] to
describe applicant’s electronic transactional services and its
appropriation by applicant for those services will not be
detrinmental to others by hindering their use of normal |anguage

I n association with their goods or services."

The Exam ning Attorney, on the other hand, contends
that the term " CYBER- CASH," as denonstrated by the excerpts
retrieved fromhis search of the "NEXIS' database, "[nerely]
descri bes various on-line electronic financial transactions
performed by nmeans of conputer networks, as well as a nedi um of
exchange used therefor.” As the Exami ning Attorney correctly
notes, the "materials obtained through conputerized text
searching are conpetent evidence to show the descriptive use of
terns under Trademark Act Section 2(e)(1)," citing In re National
Data Corp., 222 USPQ 515, 517 (TTAB 1984) at n. 3, aff’d, 753
F.2d 1056, 224 USPQ 749 (Fed. Cir. 1985).
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In this regard, the foll ow ng excerpts are of

and are particularly pertinent (enphasis added):*

""It’s too soon to determ ne what type
of regulations’ will be needed to ensure that
cybercash transactions are traceable for tax
pur poses, Vogel told the House Appropriations
Subcommi ttee ...

Governnment officials have been neeting
with the cybercash industry to make certain
that the technology is devel oped in a way
that ensures that electronic cash
transactions are traceable, Vogel said." --
BNA' s Banki ng Report, March 19, 1996;

"ANTHONY CURTIS: Well, as | understand
it they are going to set up certain cybercash
situations where you put noney into an
account, and we’'re getting into a whol e new
nonetary system here." -- CNN, January 1,
1996;

"... pose real risks: Theft, fraud,
secret credit checks and tax evasi on are no
smal|l considerations in the world of

cyber cash.
Clearly, the advent of electronic noney
will bring us to a significant crossroad in

the way we manage our personal financi al
...." -- Heral d-Sun, Decenber 31, 1995
(article headlined: "ELECTRONI C MONEY
That’ Il be cybercash, please");

"Unl i ke cash, cybercash has the
potential to be traced, just |like credit
cards do now." -- Capital Tinmes, Decenber 26,
1995;

"[T] he role of traditional banks of the
| ate 1990s has dim nished. New terns such as
e-cash, cybercash, and other proprietary
forms of "electronic noney" have
proliferated." -- Banking Policy Report,
Decenber 18, 1995;

4

In addition,

record

we judicially notice that the Mcrosoft Press Conmputer

Dictionary (3d ed. 1997) at 126 lists "cybercash” by referring to

"[s]ee e-noney, "
el ectroni c noney.

the Internet. Al so called cybercash, digicash, digital cash,

which at 174 is in turn defined as "[s]hort for
A generic name for the exchange of noney through

e-cash. "
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"Boom ng commercial growth in electronic
data interchange (EDI), Internet ’'cybercash
transactions, global electronic funds
transfers (EFT) and el ectronic transm ssion
of sensitive corporate financial and
engi neering data ...." -- Technol ogy Transfer

Week, Novenber 14, 1995;

"Since July 8,000 of the city’s 190, 000
peopl e have been test driving Mondex, the
cybercash system created by banker Tim
Jones." -- Newsweek, October 30, 1995;

"Sanders, who is taking on Republican
Sen. Jesse Helns, clains to be the first to
accept cybercash.

Sanders’ canpaign is using CyberCash
El ectronic Wall et software devel oped by
CyberCash Inc. of Reston, Va." --
| nf or mat i onWeek, OCctober 16, 1995;

“lronically, as the shadowy facts behind
the fraud were energing, experts in the field
of cybercash fromaround the world were
meeting in New York to discuss ways of
keepi ng cyber paynent systens, such as
I nternet banking and ’'smart cards,’ ...." --
Money Laundering Alert, October 1995;

"CheckFree Wall et allows custoners to
pay for purchases using credit and debit
cards and a cybercash account avail able
t hrough Cyber Cash." -- Communi cati onsWek,
Sept enber 25, 1995;

"She mght pay wwth a credit card, or
have the e-cash transferred from her own
account. She could then store the cybercash

in her hard drive and pull it up to spend on
online orders ...." -- Catal og Age, Septenber
1, 1995;

"Taki ng Care of Business on the internet
... by Wnn Schwartau and Chris Goggans
covers cybercash, security and encryption
techni ques, and all transacti ons done via
cyberspace." -- Publishers Wekly, August 28,
1995;

"And transactions can take place with
cybercash - a digital formof noney." --
Seattle Tinmes, August 23, 1995;
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"WHO S GO NG TO BE THE W NNER when
encrypted digital signals replace paper
noney? Some big outfits are making bets on
cybercash." -- Forbes, August 14, 1995;

"Chai rman M chael Castle opened by
presenting a flashlight purchased over the
conputer with "cybercash" by one of the panel
menbers."” -- FDCH Congressional Hearings

Summaries, July 25 1995 (article headlined:

"THE FUTURE OF MONEY");

"New conpani es are sprouting up
everywhere offering sone formof cybercash to
replace 'real’ noney. Before |ong, you or
your business wll be able to bypass noney
al toget her by downl oading credits ...." --

Col unbus Di spatch, July 8, 1995;

"Banks are starting to use the Wb to
coin their own cybercash to be used as an
el ectronic credit-and-debit system" --

I nfoWbrld, June 19, 1995;

"Another will be the advent of ’'snart
cards’ that can be credited wth cybercash
via home conputers, allow ng customers to
skip the stop at the ATMon their way to the
store.” -- Anerican Marketplace, June 1, 1995
(article headlined: "HOVE BANKI NG | NDUSTRY
SET TO MUSHROOM SOON') ;

"[Wth] 24-hour PC banking on the
Internet just loom ng on the horizon, banks
are getting ready for the age of ’'cybercash,’

according to ... a consultant at Ernst &
Young." -- Chicago Sun-Tines, My 26, 1995;
"... National Westm nster Bank’s Mondex
card ... and Visa International’s recently
announced smart card, or cybercash used for
facilitating conmerce on the Internet. It’s

not hard to understand why. Wth electronic
cash, no one would have to funble ...." --
Institutional Investor, April 1995 (article
headl i ned: "Regul ating electronic cash");

"He expects credit-card paynents using
encryption, not cybercash, to dom nate
Internet trading. Cybercash, or e-cash, is
digital noney that can be |oaded into a
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conmputer and sent to suppliers ...." --
Times, March 22, 1995;

"Digicash is |like signing cheques.
Wong. Digicash (a trademark of Digi Cash bv,
the Netherlands) is a secure, anonynous,
fully transferable, electronic equival ent of
cash. Al those conpanies offering Net-
cheques or cybercash or whatever do not
really provide the sane service. They differ
in levels of security, are usually not
anonynous, and are effectively extensions of
pl astic charge cards." -- Seattle Tines,
March 12, 1995;

"I'n the CyberCash schenme, participating
banks woul d | et a custonmer open cybercash
accounts, or 'electronic purses.’ Using the
conpany’s software, a custoner woul d nove
noney from the checking account into the
el ectronic purse." -- Dallas Mrning News,
February 7, 1995; and

"Even nore inportant, systens that
support secure credit-card transactions
across the net--and even systens that support
'cybercash’ transactions--will begin to
appear." -- The Seybold Report on Desktop
Publ i shing, February 6, 1995.

In Ilight of the above, the Exam ning Attorney asserts
that, as applied to the services of conducting financial and
nonetary transactions, electronic paynent transactions,
el ectronic credit transactions and el ectronic value transfers:

The evidence of record denonstrates that
"cybercash" nerely describes various

el ectronic financial, nonetary, paynent and
credit transactions using electronic currency
over conmputer networks. According to the
evi dence of record, "CYBER-CASH' nerely
describes a type of electronic financial
transaction that utilizes the transfer of

el ectronic currency, credit, or tendered
value. Applicant’s services provide the
conduct of cybercash transactions for the

el ectronic transfer of noney, paynents,
credit, and value. "CYBER-CASH, " therefore,
merely describes a function, feature, use or
characteristic of the services.
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As to applicant’s contentions that he coined the term " CYBER-
CASH' to identify and distinguish his services; that such term
ot herwi se has no real neaning; and that neither the "CYBER-" nor
"CASH' conponents thereof nerely describes applicant’s services,
the Exam ning Attorney insists that "applicant’s contentions

I gnore abundant Nexis evidence that 'cybercash’ is itself a
recogni zed ternf' and that "dissection of the terminto its
conponent parts is [accordingly] inappropriate.” The Exam ning
Attorney also nmaintains that "[a] pplicant’s argunents concerning
t he anorphous nature of the term’cyber’ and the suggestive
nature of the term’cash’ are not persuasive in the face of

evi dence of the significance of 'cybercash’ as a termof art in
the field of electronic financial exchange.

Applicant, in reply, asserts that the Exam ning
Attorney’s position "m sses the point." Specifically, applicant
contends that:

Even if CYBER-CASH were a defined termfor

"electronic currency,” this would be

i rrel evant because Applicant does not use the

mark in connection wth electronic currency.

Applicant uses the mark to identify the

source of its financial transaction services.

Applicant admts that, under sone

ci rcunst ances, electronic currency may be

utilized in connection with these services;

however, such is not a mandatory ingredient,

and is not necessarily a part of the services

recited. Thus, CYBER-CASH is at nopst

somewhat suggestive of a possible aspect of

Applicant’s services. It is not nerely
descriptive of these services.

Applicant also concedes, in reply, that as to the "NEXl S
articles relied upon by the Exam ning Attorney, the term " CYBER-

CASH is used within these articles to describe electronic noney."
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Nevert hel ess, applicant maintains that because "[e]lectronic
noney is clearly not a service, but a good,"” "[t]he fact that the
t erm CYBER- CASH has been used in sone articles to refer to a

product that nmay be transferred by Applicant’s services does not

mean that the mark is nerely descriptive of Applicant’ services."”
It is well settled that a termis considered to be
nerely descriptive of goods or services, wthin the neaning of
Section 2(e)(1) of the Trademark Act, if it forthwith conveys
I nformati on regardi ng any ingredient, quality, characteristic,
feature, function, purpose or use of the goods or services. See,
e.g., Inre Gulay, 820 F.2d 1216, 3 USPQ2d 1009 (Fed. G r. 1987)
and In re Abcor Devel opnent Corp., 588 F.2d 811, 200 USPQ 215,
217-18 (CCPA 1978). It is not necessary that a term describe al
of the properties or functions of the goods or services in order
for it to be considered to be nerely descriptive thereof; rather,
It is sufficient if the terminmmedi ately describes a significant
attribute or idea about them Mreover, whether a termis nerely
descriptive is determned not in the abstract but in relation to
t he goods or services for which registration is sought, the
context in which it is being used on or in connection with those
goods or services and the possible significance that the term
woul d have to the average purchaser of the goods or services
because of the manner of its use. See In re Bright-Crest, Ltd.,
204 USPQ 591, 593 (TTAB 1979). Thus, "[w hether consuners coul d
guess what the product [or service] is fromconsideration of the
mark alone is not the test.”" In re Anerican Geetings Corp., 226

USPQ 365, 366 (TTAB 1985).

10
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In the present case, it is our view that, when applied
to the "conduct of financial and nonetary transactions,
el ectroni c paynent transactions, electronic credit transactions
and el ectronic value transfers,” the term " CYBER- CASH' woul d be
understood as i medi ately describing, w thout any conjecture or
specul ation, a significant feature or characteristic of
applicant’s services. The record sufficiently denonstrates that
the term nol ogy "cybercash" designates a form of electronic cash,
noney or other value which is utilized in the conduct of
financial and nonetary transactions, electronic paynent
transactions, electronic credit transactions and el ectronic val ue
transfers over conputer networks, i.e., in cyberspace.
Applicant, in fact, concedes that the evidence furnished by the
Exam ni ng Attorney shows that cybercash may be utilized in
connection with conputerized financial transaction services and
that, in fact, such evidence denonstrates that cybercash may be
transferred by applicant’s services. Wile, admttedly,
cybercash is the nedi um of exchange used in such services and
thus itself does not constitute the services, it is an integral
and significant aspect of such services inasnuch as the conduct
of electronic financial transactions cannot take place w thout
the transfer or exchange of sone form of noney, credit, paynent
or other value. The term "CYBER-CASH," being the phonetic and
hence | egal equival ent of the term nol ogy "cybercash," is thus
merely descriptive of a necessary feature or characteristic of
the electronic financial transaction services identified in

applicant’s application.

11
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Mor eover, even if, as applicant asserts, he was the
first person to use the term"CYBER- CASH' in connection with the
conduct of financial and nonetary transactions, electronic
paynment transactions, electronic credit transactions and
el ectronic value transfers, such fact is sinply not dispositive
where, as here, the evidentiary record plainly shows that the
term "cybercash” unequivocally projects a nerely descriptive, if
not a generic, connotation.® See, e.g., In re National Shooting
Sports Foundation, Inc., 219 USPQ 1018, 1020 (TTAB 1983) and In
re MBAssoci ates, 180 USPQ 338, 339 (TTAB 1973). It is also clear
that nothing in the term"CYBER- CASH' requires the exercise of
any inagination, cogitation or nental processing, or necessitates
the gathering of further information, in order for the nerely
descriptive significance thereof to be i mediately perceived.

Instead, to the custoners for applicant’s services, the
term "CYBER- CASH' readily conveys that a principal feature or
characteristic thereof is the use of cybercash to conduct
financial transactions electronically over a conputer network.
Such transactions, whether they involve nonetary exchanges,
paynments, credits or other value transfers, are all types of
cybercash transactions when the financial nmediumutilized is

cybercash. Plainly, the individual terns conprising the term

° The fact that the excerpts of the "NEXIS" articles retrieved by the
Exam ni ng Attorney show a few i nstances of use of the term "cybercash
with the designation "inc." as part of a trade name or in quotes to
reflect the newness of such termin the field of networked conputer
financial transactions does not detract fromthe fact that the

evi dence overwhel m ngly establishes that "cybercash” is a termof art
designating electronic noney or other secure nmeans of transferring or
exchangi ng val ue.

12
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" CYBER- CASH' have a neani ng when conbi ned which ordinary usage
woul d ascribe to those terns in conbination, and the fact that
none of the dictionaries and reference works consul ted by
applicant lists such termor its conponent elenent "CYBER-" is
sinply not controlling on the question of registrability. See In
re Gould Paper Corp., 824 F.2d 1017, 5 USPQ2d 1110, 1112 (Fed.
Cr. 1987) and In re Oleans Wnes, Ltd., 196 USPQ 516, 517 (TTAB
1977).

Accordi ngly, because the term " CYBER- CASH' forthw th
conveys that a significant feature or characteristic of
applicant’s services is the utilization of cybercash as an
el ectroni ¢ exchange nedi um for conducting financial and nonetary
transactions, electronic paynent transactions, electronic credit
transactions and el ectronic value transfers, such termis nerely
descriptive within the neaning of the statute.

Deci sion: The refusal under Section 2(e)(1) is

af firned.

R L. Sinms

E. W Hanak

G D. Hohein
Adm ni strative Trademark Judges,
Trademark Trial and Appeal Board

13



