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Qpi ni on by Hohein, Adm nistrative Trademark Judge:

Qnest Broadcasting LLC has filed an application to
regi ster the term "NON- STOP ENTERTAI NVENT" as a service mark for
"tel evision progranmm ng and production" services."’

Regi stration has been finally refused under Section
2(e)(1) of the Trademark Act, 15 U.S.C. 81052(e)(1), on the basis
that, when used in connection with applicant’s services, the term

"NON-STOP ENTERTAINMENT" is merely descriptive of them.

' Ser. No. 75/064,426, filed on February 27, 1996, which alleges dates
of first use of April 15, 1995.
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Appl i cant has appeal ed. Briefs have been filed,? but
an oral hearing was not requested. W affirmthe refusal to
regi ster.

It is well settled that a termis considered to be
nerely descriptive of goods or services, wthin the nmeaning of
Section 2(e)(1) of the Trademark Act, if it inmmediately describes
an ingredient, quality, characteristic or feature thereof or if
It directly conveys information regarding the nature, function,
pur pose or use of the goods or services. See In re Abcor
Devel opnent Corp., 588 F.2d 811, 200 USPQ 215, 217-18 (CCPA
1978). It is not necessary that a termdescribe all of the
properties or functions of the goods or services in order for it
to be considered to be nerely descriptive thereof; rather, it is
sufficient if the termdescribes a significant attribute or idea
about them Mreover, whether a termis nerely descriptive is
determned not in the abstract but in relation to the goods or
services for which registration is sought, the context in which
It is being used on or in connection with those goods or services
and the possible significance that the termwould have to the
aver age purchaser of the goods or services because of the nmanner
of its use. See In re Bright-Crest, Ltd., 204 USPQ 591, 593
(TTAB 1979). Consequently, "[w] hether consuners coul d guess what

the product [or service] is fromconsideration of the mark al one

?Wth respect to applicant’s practice of citing opinions of the Board
whi ch have been designated as not citable as precedent, we note that
except for certain situations not applicable to this appeal, such
practice is inproper. See CGeneral MIIs Inc. v. Health Valley Foods,
24 USPQd 1270, 1275 (TTAB 1992) at n. 9. W have accordingly given
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Is not the test.” In re Anerican Geetings Corp., 226 USPQ 365,
366 (TTAB 1985).

Appl i cant argues that inasnuch as "the mark NON- STOP
ENTERTAI NVENT does not immedi ately identify with particularity
any nature, feature or characteristics of television progranmm ng
or production services," such termis suggestive rather than
merely descriptive. In particular, applicant contends that
because the terns "’ entertai nnent’ and ' non-stop’ are vague,
general words that relay little, if any, substantive information
to the public,” "[a] consuner nust exercise 'mature thought’ or
"follow a nmulti-stage reasoni ng process’ to nake a connection
between the Mark and the services identified by the Mrk--

n 3

tel evi si on progranmm ng and production services. Since "the

no consideration to applicant’s citation to cases designated as not
citabl e as precedent of the Board.
* Applicant, in this regard, asserts that (enphasis in original):

Even when applied to television, which [the record shows]

: is rarely the case, the Mark is vague and enconpasses a
virtually infinite variety of format and content options.
What exactly are "non-stop entertai nnent” television
progranm ng services? Do the words "non-stop" describe an
all -sports channel, an all news channel, a channel devoted
to news and sports, a novie channel, a public access channe
or a channel devoted to governnment affairs? Al of these
formats are "entertaining" to different persons possessing
di fferent tastes.

Do the words "non-stop" refer to the fact that it is
commercial-free, that it broadcasts 24 hours a day, or that
the programming is comercial free? Do the words "non-stop
entertai nment" describe the programmi ng, the content, both
or neither? Further, what are "non-stop entertai nnent"
tel evi sion production services? Do the production crew and
actors work 24 hours a day, 7 days a week to entertain the
audi ence or to create and produce progranmm ng? |s one
entire show entertaining fromstart to finish? O, as in
the instant case, do the words have no specific nmeani ng at
all and are generally intended to provide a nenorable and
distinctive designation for identifying Applicant’s
servi ces[ ?]
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mental | eap between the Mark and the service's [sic] attributes
are neither automatic nor instantaneous, applicant consequently
insists that the term "NON- STOP ENTERTAI NMENT" is only suggestive
rather than nerely descriptive of its services.

Applicant al so maintains that the evidence submtted by
t he Exam ning Attorney does not support a finding that the term
"NON- STOP ENTERTAI NMENT" is nerely descriptive of television
progranm ng and production services. Specifically, applicant
argues that "the vast majority"” of the excerpts of articles
obtai ned by the Exam ning Attorney fromhis searches of the
"NEXI' S" conputerized database, which were retrieved fromthe
"ALLNWS" file of the "NEWS" library using the queries "NON STOP
ENTERTAI NVENT W 10 TELEVI SI ON' and " NON- STOP ENTERTAI NVENT AND
TELEVI SION," relate not to "tel evision production and progranm ng
services, or even [to] progranms or activities that aired on
tel evision, but rather to unrel ated goods or services."
Mor eover, applicant urges that because the Exam ning Attorney was
able to locate only three articles "that have appeared in the
United States since 1982 [and] that have used the Applicant’s

n 4

Mark and al so nentioned tel evision services,"” the Exam ni ng

“ Wi le several articles fromEnglish | anguage publications in Canada
and Great Britain arguably denonstrate the nerely descriptive
significance of the term "NON STOP ENTERTAI NMENT" for tel evision
progranm ng services (e.g., an April 30, 1996 story in the London
Daily Mrror which is headlined: "QUACKING GOOD VIEWNG CABLE ' 96
TURN ON TO NON- STOP ENTERTAI NVENT FROM MASTERS OF FAM LY FUN, FOCUS ON
THE DI SNEY CHANNEL" and a February 2, 1996 conment in the British

daily racing paper Sporting News which asks: "can greyhound racing
expect to win over newconers - used to non-stop entertai nment at
cinemas, theatres, football and on television etc. - by offering just

30 seconds of action every 15 minutes?"), applicant correctly points
out that articles fromforeign publications generally are considered
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Attorney "has not net the burden of proving that the Mark is
merely descriptive," citing In re Stroh Brewery Co., 34 USPQd
1796, 1797 (TTAB 1994).°

The Exam ning Attorney, on the other hand, contends

that the evidence which he has nade of record and the manner of

to be irrelevant and immterial. As the Board stated inIn re Men's
Int’l Professional Tennis Council, 1 USPQ2d 1917, 1919-20 (TTAB 1986),
"we cannot - -absent ot her evidence--, infer that these foreign uses
have had any material inpact on the perceptions of the relevant public
inthis country."” Likew se, the Board indicated in In re Bel Paese
Sales Co., 1 USPQ2d 1233, 1235 (TTAB 1986), that articles froma
British newspaper were "of no probative value as to public perception
inthe United States since they are foreign publications and there is
no evidence as to the extent of circulation of those publications in
the United States, if any." Consequently, since the record in this
case contains no evidence showing that the foreign publications from
which certain articles were excerpted have at least a limted
circulation in the United States, we will not further consider such
excerpts. Simlarly, with respect to the Exami ning Attorney’s
reliance upon a nunber of excerpts fromnews-wire reports, applicant
is again correct that articles fromproprietary news services are of
little, if any, probative value with respect to descriptiveness

i ssues. This is because, unlike newspaper, nagazi ne and j ournal
articles published in the United States, wire-service stories are not
presurmed to have circul ated anong the general public so as to have had
any influence on purchasers’ attitudes towards the particular termor
designation in question. See, e.g., In re Appetito Provisions Co.
Inc., 3 USPQ@2d 1553, 1555 (TTAB 1987) at n. 6 and In re Men's Int’|
Prof essi onal Tennis Council, supra at 1918 n. 5. Accordingly, the

Wi re-service excerpts of record also will not be given any further
consi derati on.

°* The Board, in such case, found that the term"VIRA N' had not been
shown to be nerely descriptive of non-al coholic malt beverages,
reasoning that (case citations onmtted):

G ven the fact that (1) non-al coholic malt beverages is a

| arge and old product category, and that (2) the NEXI S data
base is extrenely extensive, we believe that if the term
"virgin" was descriptive of non-al coholic malt beverages, it
woul d have been used in relationship to such beverages at

| east occasionally. .... The fact that it has not raises
strong doubts in our minds as to whether, as applied to non-
al coholic malt beverages, the term"virgin" is descriptive.
When doubts exist as to whether a termis descriptive as
applied to the goods or services for which registration is
sought, it is the practice of this Board to resol ve doubts
in favor of the applicant and pass the mark to publication
with the know edge that a conpetitor of applicant can comne
forth and initiate an opposition proceeding in which a nore
conpl ete record can be establi shed.
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use di scl osed by applicant’s specinens of use establish that the
term "NON- STOP ENTERTAI NVENT" is nerely descriptive of a feature
or characteristic of applicant’s television progranm ng and
production services. |In this regard, the Exam ning Attorney

notes that Webster’'s Il New R verside University Dictionary

(1994) defines the word "nonstop" as an adjective neaning, in
pertinent part, "2. Unceasing : unremtting <nonstop chatter>"
Additionally, as previously noted, the Exam ning Attorney relies
upon excerpts fromvarious articles, of which the followi ng are
sanpl e are considered to be particularly rel evant and
representative, which he |ocated through searches of the "NEX S
conput eri zed dat abase (enphasi s added):

The | ndependence Blue Cross Children’s

Speci al Sunday Series pronm ses free and
di fferent non-stop entertai nnent and

i nteractive workshops .... -- Allentown,
Pennsyl vania Morning Call, July 7, 1996, at
F4,

Festa Italiana is a blend of special
attractions, food, virtually non-stop
entertai nment, children’s activities, Italian
fire-works, religious observances and
generous doses of nostalgia. -- Italian
Voi ce, June 20, 1996, at 6 (article
headl i ned: "M | waukee’s Italian Community
Center Readies 19th Annual Festa Italiana");

The Florida Lottery Showan has been
reserved to provide a full, covered stage for
the "non-stop entertai nment” schedul e that
will again feature a mx of country, jazz,
and gospel nusic .... - Lakeland, Florida
Ledger, Cctober 11, 1995, at 3F;

The "Parade of Stars" [event] renmins
television’s only national fund-raising event
whi ch benefits education. .... On hand
during the seven hours of non-stop
entertai nment are perennial favorites Ray
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Charles, Patti LaBelle, Luther Vandross and
Anita Baker. -- Jet, January 9, 1995, at 59;

Last year’s second half was the usua
non-stop entertai nnent fest we’ve cone to
expect fromthe Super Bow . -- Arizona
Republic, January 28, 1994, at C2 (article
about tel evision sports);

H LLARD, Correspondent: On a Las Vegas
stage, Jerry Lewi s rehearses for his annual
Labor Day tel ethon for rnuscul ar dystrophy.
The 21 %2 hour fund raiser promises non- st op
ent ertai nment .... -- CNN News, September 4,

1992 (transcript of broadcast concerning a
report on "a t el evi si on event that's becoming
an enduring Labor Day tradition");

For the adults, non-stop entertai nnent
on three outdoor stages between noon and 7
p.m. will include the Fabulous Thunderbirds,
the Edgar Winters Blues .... -- San Diego
Union-Tribune, April 24, 1991, at B-3;

Families can bring their own picnic
baskets ... and eat on the grass while
enjoying the non-stop entertai nnent.
Rounding out the entertainment will be 70
bands, performing on five stages throughout
the park. -- Los Angeles Times, April 4,
1987, § View, at 8, col. 3 (article
headlined: "FAMILY SPOTS: 2-DAY COUNTRY
JAMBOREE AT HANSEN DAM");

Through its actual birth date was
September 5, 1955, Channel 11, now featuring
Chicago's most literate television, will
celebrate on the night of Nov. 9, turning the
main floor of the Field Museum of Natural
History into a huge television studio with a
glittery party and non-stop entertai nnent. --
Chicago Tribune, November 3, 1985, § Tempo,
at 1; and

[l]t's reassuring that not everyone in
Hollywood has forgotten one of the functions
of movies -- and it was most fitting, for
this movie is non-stop entertai nnent.--San___
Diego Union-Tribune, March 30, 1984, at C-1.
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Noting, furthernore, that applicant originally
identified its tel evision programm ng and production services as
"entertai nment services, nanely, television prograns,” the
Exam ni ng Attorney argues that the above evidence "attests to the
wi despread and conti nuous usage of [the term ’'non-stop
entertainment’ to favorably describe an entertai nment format
which features [an] unremtting or continuous entertainment
presentation.”™ The nerely descriptive significance of such term
t he Exam ning Attorney observes, is readily apparent fromthe
context of its use in the video advertisenents initially filed by
applicant as specinmens. As the Exam ning Attorney points out,
"[t]he video ads feature nusic and hi p-hop or rap style vocals
over a nontage of clips fromfanous novies and tel evision shows,
[which are] presumably exanpl es of those prograns conprising
applicant’s television services," with the acconpanyi ng vocal
overdubs conprising a jingle which states (enphasis added):°

Non stop ..

Non stop ..

Non stop entertai nnment

The hottest stars and the biggest pics

W got "emall, FLIX 36

W' re entertai nnment so you can’'t | ose

Cause here no news i s good news
Addi ti onal specinens furnished by applicant, consisting of a

listing of its "1996 Evening Fall Schedule & Prem ere Dates,"

reflect that fromfour o' clock in the afternoon until m dnight,

® The Exami ning Attorney al so accurately observes that, with respect to
"the tel evision graphics acconpanying the nmusic, apparently 'no news’
is intended to informviewers that applicant’s tel evision services
forego any news progranming in favor of nore 'entertaining
progr anm ng. "
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applicant has scheduled a variety of situation conedies, dramatic
series and other programs, but no news or sports presentations.

The Exam ning Attorney, in light of the above, asserts
that (footnotes omtted):

There is no doubt, despite the anendnent to
the [recitation of] services ... to delete
the term"entertai nnent” therefrom that the
applicant’s services conprise a continuous
schedul e of entertaining progranmm ng for
television. This is aptly denonstrated by

vi ewi ng the specinens of record which were
first submtted with the application. ....
These ad spots give a clear indication of the
context within which the mark is used ....

[ T] he proposed mark [thus] appears in a
pronotional ad featuring informational
al beit colloquial, wording regarding the
applicant’s programm ng format. The comon
nmeani ngs of the constituent terns in the
applicant’s mark as presented in this context
provi de persuasive evidence of the nerely
descriptive neaning and inpression of NO\
STOP ENTERTAI NVENT as applied to applicant’s
services, touting the type and style of
programm ng offered by applicant. The fast
pace of excerpts from novies and tel evision
shows, featuring clips of fanous celebrities
..., only reinforces the entertai nment format
of the applicant’s services presented at a
pace intended to seemunrenmtting or "non-
stop".

The descriptive nature of the
applicant’s use and pronotion of the mark in
an entertai nnent context is further supported
by [excerpts of] articles fromthe NEXI S
dat abase. The NEXI S evidence illustrates
wi despread usage of "non-stop entertainnment”
as a unitary phrase to describe entertai nnent
services of widely varying styles and
formats, including televised prograns, to
convey their continuous or unremtting
presentation style. The evidence
denonstrates that "non-stop entertainnent” is
a commonly enpl oyed phrase for describing
entertai nment services and is readily
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understood by the relevant ... public as such

and identifies a desirable feature of an

entertaining program whether it be |ive or

projected fromcelluloid on a |l arge theater

screen or projected by a cathode ray to a

smal | ionized one.

Wth respect to applicant’s criticismthat only a few
of the "NEXI S" excerpts relate to the nedium of television, the
Exam ning Attorney insists that "the evidence denonstrates that
"non-stop entertainment” is a general termpotentially applicable
to describe exhibitions in all types of media including live
sporting events, variety shows, festivals, telethons, nusic and
music hall reviews." Therefore, according to the Exam ning
Attorney, "applicant’s services are squarely within that broad
category of entertaining activities to which the wording 'non-
stop entertai nnent’ applies” since "[t]he comDn denom nator of
all of these is their intent to provide entertainment services to
vi ewers and patrons.”

The Exami ning Attorney also naintains that a term does
not lose its nerely descriptive significance just because it may
be general in its scope. Citing In re Analog Devices Inc., 6
UsP2d 1808, 1810 (TTAB 1988), aff’d in op. not for pub., 871
F.2d 1097, 10 USPQ@d 1879 (Fed. Cir. 1989), in which the Board
stated that, while the words "ANALOG DEVI CES" for a variety of
specifically designated el ectronic conponents, "may be broad and
even nebul ous terns, neverthel ess, these terns nmay not be
excl usively appropriated but nust be left for all to use in their

ordi nary generic sense,” the Exam ning Attorney simlarly urges

that, "[w]hile the issue here is not genericness of the nark,

10
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nonet hel ess, the exhi bited general usage and applicability of
"non-stop entertainment’ to a variety of entertainnment fields and
medi a does not dissipate its denonstrated and commonly perceived
descriptive neaning when related to the nore specific subcategory
of entertai nnent services naned by applicant.”

Finally, as to applicant’s criticismthat the Exam ning
Attorney’s "NEXIS" evidence reveals only a very limted nunber of
arguably pertinent excerpts, the Exam ning Attorney counters that
the excerpted articles "resulted froma restricted search of
"non-stop entertainnment’ " and that the ones nmade of record were
sinply "intended to be a representative sanpling of articles
denonstrating the usage" of such term "[E]ach article,"” the
Exam ning Attorney insists, "w thout exception denonstrates use
of the wording conprising applicant’s mark in a context which
merely describes an entertai nment service" and thus shows that
"’non-stop entertainment’ is known and understood by the rel evant
public in the United States as descriptive of an attri buted
feature or quality of entertai nment sources.”

It is settled, of course, that registration nust be
denied if atermis nmerely descriptive of any of the goods or
services for which registration thereof is sought. See, e.g., In
re Quick-Print Copy Shop, Inc., 616 F.2d 523, 205 USPQ 505, 507
(CCPA 1980). The dispositive question herein is therefore
whet her the term "NON- STOP ENTERTAI NMENT" is merely descriptive
of any of applicant’s services.

Upon consi deration of the pertinent evidence and

argunents, it is our view that, when applied to applicant’s

11
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"tel evision progranm ng" services, the term "NON STOP
ENTERTAI NVENT" i mredi atel y descri bes, w thout conjecture or
specul ation, a significant characteristic or feature of such
services, nanely, that applicant presents television prograns
whi ch provide non-stop entertainnment. It is sinply not necessary
that a termdescribe in mnute detail every aspect of the
services in order for it to be nerely descriptive. Instead, it
Is sufficient if the term as here, describes one significant
attribute of the services, such as a principal characteristic or
feature thereof. See, e.g., In re Venture Lendi ng Associ at es,
226 USPQ 285, 286 (TTAB 1985); In re Aid Laboratories, Inc., 223
USPQ 357, 358-59 (TTAB 1984); Inre HUDDL.E, 216 USPQ 358,
359 (TTAB 1982); and In re MBAssoci ates, 180 USPQ 338, 339 (TTAB
1973).

Plainly, to the audience for applicant’s television
progranm ng services, which would obviously include nmenbers of
t he general public that desire for their view ng pleasure a
source of continuous or unremtting anmusenent or diversion, there
I's nothing in the term "NON- STOP ENTERTAI NVENT" which is vague,
anbi guous or otherw se indefinite, nor would any inmagination,
cogitation, nental processing or gathering of further information
be necessary in order for those persons to perceive precisely the
merely descriptive significance of such termas it relates to a
significant characteristic or feature of applicant’s services,
nanely, a television progranm ng format which delivers non-stop
entertainment. Such term as is nmade sufficiently clear by the

dictionary definition of the word "nonstop," the relevant "NEXIS"

12
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excerpts of the termis use in television and other entertainnent
presentations, and the context in which the termis enployed in
applicant’s advertising and its scheduled list of shows, directly
and unequi vocal | y describes the basic format, content or subject
matter of applicant’s television progranm ng services.
Furthernore, contrary to applicant’s contentions, the
term "NON- STOP ENTERTAI NVENT" has been shown to possess the
requi site degree of particularity when used in connection with
applicant’s tel evision progranmm ng services. As the Exam ning
Attorney persuasively observes:

The [rel evant] evidence here presented shows
comon usage of "non-stop entertainment” to
descri be entertai nnent services in sources
directed to the general public, conposed

| argely of individuals likely to gain
entertai nment value fromtel evision watching.
In no instance is "non-stop entertainnent”
acconpani ed by any further el aboration or
expl anation of its nmeaning, strongly inplying
[that] this nmeaning is directly grasped ..
wWith no further required inmagination, thought
or perception. Moreover, the evidence shows
"non-stop entertainnment” is enployed by a
multiplicity of sources, each in a context
directly describing attributes of the
featured entertai nment subject or event.

NON- STOP ENTERTAI NVENT, therefore, has a
nerely descriptive significance readily
grasped by those encountering applicant’s
mark[,] who would not attribute its use to
one exclusive and/or particular conmerci al
source ....

Presenting, as applicant does, an unceasing or continuous variety
of situation conedies, action/adventure dramas and recent notion
pictures plainly constitutes a progranm ng style or fornmat which
provi des the television viewer with non-stop entertai nnent. The

fact that the term "NON- STOP ENTERTAI NMVENT, " when used in

13
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connection with tel evision progranm ng services, is neverthel ess
a broad or enconpassi ng designation does not nean that the term
does not nerely describe, wth sufficient particularity, the
progranmm ng services provided by applicant, especially since such
services include a wi de range of entertaining shows. Case |aw,
as pointed out by the Exami ning Attorney, has in fact held broad
or inclusive designations to be descriptive of a specific service
or product covered thereby. See, e.g., In re Energy Products of

| daho, 13 USPQ2d 2049, 2052 (TTAB 1989) [phrase "THE WASTE- TO-
ENERGY COVPANY" held nerely descriptive of engineering consulting
services in devel opi ng, designing, manufacturing, installing,
starting up and operating |low pollution fluid bed equipnent],
citing In re Anal og Devices Inc., supra [term "ANALOG DEVI CES"
found descriptive of certain naned devi ces having anal og
capabilities]; and In re National Patent Devel opnent Corp., 1
UsP@d 1921, 1922 (TTAB 1986) [term "FIRST AID' found descriptive
of various first aid itens, including adhesive tape, gauze pads,
steril e absorbent cotton and bandages].

In addition, while the sanple of excerpts discovered by
the Exam ning Attorney during his "NEXI S" searches reveals only
three instances which plainly denonstrate third-party use of the
term "NON- STOP ENTERTAI NVENT" in connection with the field of
tel evision progranm ng, such is sinply not fatal to the Exam ning
Attorney’s position since, even if applicant were the sole entity
to be using such term that fact would not alter the terns
merely descriptive significance and bestow service mark rights

therein. See, e.g., Inre Mark A. Gould, MD., 173 USPQ 243, 245

14
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(TTAB 1972) and cases cited therein. The fact that only a
limted nunber of third-party usages have been shown with respect
to tel evision programm ng services is thus not dispositive where,
as here, the term unequivocally projects a nerely descriptive
connotation. See In re MBAssociates, 180 USPQ 338, 339 (TTAB
1973). In any event, there is nothing which suggests that a

tel evision progranmng format in which only sitcons, dranas

and/ or novies--with no news, sporting events and/or other

I nterruptions--are presented as the featured entertainnent is
such a | ong-standing and/ or well established broadcasti ng node

t hat one woul d expect the "NEXI S" database to contain a |arge
nunber of, rather than just a few, references to the use of "non-
stop entertainment” in connection with tel evision progranmm ng
servi ces.

Accordi ngly, because the term "NON STOP ENTERTAI NVENT"
conveys forthwith a significant characteristic or feature of
applicant’s tel evision progranmm ng services, nanely, that the
content or format thereof provides the viewer with non-stop
entertai nment, such termis nerely descriptive of applicant’s
services within the nmeaning of the statute.

Deci sion: The refusal under Section 2(e)(1) is

af firned.

R L. Sinms

G D. Hohein
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P. T. Hairston
Adm ni strative Trademark Judges,
Trademark Trial and Appeal Board
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