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Opi nion by Simms, Adm nistrative Trademark Judge:

D anond Rug & Carpet MIls, Inc. (applicant), a Georgia
corporation, has appealed fromthe final refusal of the
Trademar k Exam ning Attorney to register the mark PET- PROOF
for textile carpet.* The Exam ning Attorney has refused

regi stration under Section 2(e)(1) of the Act, 15 USC

1 Application Serial No. 74/661,908, filed April 17, 1995,
based upon applicant's bona fide intention to use the mark in
commerce. In its application, applicant has clai ned ownership
of Registration No. 1,868,917, for the mark KI D PROCF. During

t he prosecution of this case, applicant filed an anmendnent to

al |l ege use, asserting use since February 2, 1996. The amendnent
was accepted by the Exam ning Attorney.
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81052(e) (1), arguing that applicant's mark is nerely
descriptive of a characteristic, feature or purpose of
applicant's goods. Applicant and the Exam ning Attorney
have submtted briefs and an oral hearing was hel d.

The Exam ning Attorney has relied upon nunerous
excerpts from conputerized dat abases denonstrati ng

descriptive use of the phrase "pet proof" and such ot her

simlar phrases as "animal proof,"” "cat proof"” and "dog
proof." Sonme dictionary definitions have al so been nmade of
record. Webster's Il New Riverside University Dictionary
(1994) defines "proof" as, anong other things, "inpervious

to; able to withstand" and "fully or successfully
resistant." Anong the thirty-three excerpts nmade of record

by the Exam ning Attorney are the foll ow ng:

prevent Fido or Tabby fromsnelling
up or tearing up the house when no one
is hone? Can a hone be nmade pet proof?

"I"'mturned off by the words ' pet
proof,"'" says Maureen MacNamara of the
Delta Society of Renton, Wash. "They
inply that pets are naturally
destructive, which they are not."

Star Tribune, Septenber 9, 1991

* * * * * * * *

| eat her version could wear from 20
to 30 years and never require
slipcovering or reuphol stering. They
know it will be reasonably chil dproof
and pet proof, although |eather, too, can
be cut or torn by rough treatnent or
clawed to shreds by insistent cats.

The Christian Science Mnitor, August 3,
1983
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... yards of wall-to-wall carpeting.
It's like a towmn house the size of a
football field down here, padded and
pet - proof, in beautiful decorator colors
-- bl ood-lust rose, dawn-patrol

cerul ean, conmand-deci sion fawn, and the
snmell is the gunk they ...

The WAshi ngton Post, Septenber 16, 1981

* * * * * * * *

... cats that dig up wood floors, and
dogs that shred Naugahyde sofas and
rugs. Decorators, architects and others
have i nprovised in pet-proof designing.
The i nprovisations assune that an ani nal
will alnost always win out in the
affections of its owner, even over

snoot h-surfaced or tightly woven
fabrics. One of the currently favored
decorator fabrics is chintz, but it is
not al ways pet proof.
The New York Tinmes, February 19, 1981

* * * * * * * *

| love that word [eclectic],"” Andrea
Pruitt says. "It covers everything."
She says the couple's main concern was
t hat everything be "dog-proof." The
house has a southern exposure at the
rear. Pink-gold brick floors in the
ki tchen and sun porch were chosen as ..
The Atlanta Constitution, August 12,
1994

* * * * * * * *

When cats attack, when they rip up your
furniture, eat your plants, spray your
wal l's and fertilize your carpets, that's
not funny.

But we | ove our cats and they | ove us.
They really do, despite appearances, say
they experts. So let's see if we can't
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To cat-proof our homes, we have to
understand cats. This is not

i npossi ble. The subject of human-cat
(and other pet) relationships is being
studied at the University of ..

The Houston Chronicle, June 25, 1994

* * * * * * * *

fantasy, whether it's to create a
ravi shi ng bedroom on a budget, or to
di scover a handsone uphol stery fabric
that's al so kid- and dog-proof. The
only rule is to please yourself. After
all, you're not going to be visited by
t he design police."
The San Franci sco Chronicle, June 1
1994

* * * * * * * *

.. 1/ 2-year-ol d daughter, Lauren
Mar gaux, and a roly-poly pug, Contessa
Cassandra -- so the schene had to be
dog- proof, too.
The San Franci sco Chronicle, Novenber
17, 1993

* * * * * * * *

| f anyone has a dog-proof floor, the
Handyman - and Christine Trenz - woul d
like to hear about it. But don't
suggest decl aw ng the dogs or getting
rid of them...

The Boston d obe, April 12, 1992

It is the Exam ning Attorney's position that the dictionary
definition and the excerpts fromprinted publications
denonstrate that applicant's asserted mark woul d be

recogni zed by the average purchaser, when used in connection
wi th applicant’s goods, to nean that applicant's textile

carpets are inpervious to or able to withstand pets.
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According to the Exam ning Attorney, this feature of
applicant's goods could be attained through a nunber of
qualities of the carpet, including that the carpet may be
resistant to staining or that it may w thstand destruction
or damage by virtue of use of certain materials. The

Exam ning Attorney also argues (as nore fully discussed
bel ow) that applicant has admtted that its asserted mark
could nean that the carpet was i mmune fromor resistant to
damage by pets.

Applicant, on the other hand, argues that, at nost, the
mark is suggestive. Essentially, applicant argues that sone
of the excerpts nade of record by the Exam ning Attorney
(many of which have not been reproduced above) have a
meani ng different fromthat which the Exam ning Attorney
ascribes to the term*“pet proof.” Mre particularly,
appl i cant argues that the neaning attributable to the term
"pet proof" varies fromarticle to article and may have a
di fferent neaning fromthat argued by the Exam ni ng
Attorney. Sone of the articles made of record by the
Exam ni ng Attorney show the term "pet proof" being used to
refer to the protection of aninmals from potential dangers.
For exanple, applicant refers to the followng article from

the PR Newswi re:

"Pets are as innocent as young children
around chem cals," Strother said. "The
best way to prevent a poisoning is to
'pet-proof' accessible areas.”
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Anot her article tal ks about pet-proofing the house to
prevent a pet fromchew ng on cords of appliances. O her
articles tal k about "pet-proof containers" and "petproof
l[iners” in the context of preventing pets from gaining
access to hazardous materials. In fact, applicant points
out that nost of the excerpts nmade of record by the

Exam ning Attorney use the term "pet proof" as signifying
protection of pets from danger, rather than being resistant
to danage caused by pets. Applicant argues, therefore, that
because the term "pet proof" has different neanings in
different contexts, this termis not descriptive of
applicant's goods. Applicant argues, brief, 10, 13:

... Applying this age old test, one
readily recogni zes that PET- PROOF does
not forthwith conjure up in one's mnd
any particular product, let alone a
characteristic associated with the
product. It does not identify any
specific product nor does it inpart any
direct information about a significant
function or characteristic of the
product. It could refer to texture or
type of fabric, treatnent or use of non-
toxic dies for protection of a pet. It
could, of course, also refer to stain
protection, protection fromclaw ng or
chewing. QObviously, it requires a great
deal of imagination and nent al
gymastics on the part of the consuner
to determine fromthe mark the type and
character of the product in connection
with which the mark is used..

As hereinbefore stated, the mark PET-
PROCF, could just as easily signify a
product which is non-toxic to pets as
wel |l as one which is immune to staining.
It could also refer to a product inmmune
from destruction or damage by virtue of
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use of certain materials which are not
subject to clawing. To hastily assune
that the words when used toget her

i mredi ately descri be to consuners sone
magi ¢ characteristic of the product is
si nply unfounded. Practically speaking,
PET- PROOF as used in connection with
carpets is likely to suggest one of many
purely arbitrary connotations such as,
for exanple, freedomfromtoxicity, safe
for pets, protection against pulls or
unravel ing, or protection against

stains, but it cannot be said with any
degree of certainty that it identifies

i medi ately a specific |laudatory
characteristic of the product.

Finally, applicant points to its ownership of a registration
of the mark KI D PROOF and argues that any doubt as to the
registrability of applicant's mark should be resolved in
favor of publication for opposition purposes. It is

applicant's position, Anendnent, filed Septenber 29, 1995,

p. 7:

[I]t is respectfully submtted that PET-
PROOF is at best only suggestive of an
attribute of Applicant's carpet

products. The mark is certainly not
nmerely descriptive of the product,
because it does not convey any i medi ate
i nformati on regardi ng such products or
significant attributes thereof. The
mer e suggestion of a product being
capabl e of resisting sone form of damage
frompets is too renote and specul ative
to support a nerely descriptive
connotation for the mark when ot her
equal |y pl ausi bl e connotations are
attributable to the term

Whet her or not a termis nerely descriptive nmust be
considered in relation to the specific goods for which
registration is sought, the context in which an asserted

mark is used on | abels, packages or advertising material,
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t he possible significance of the termin relation to the
goods and the likely reaction thereto of the average
purchaser as he or she encounters the goods in the

mar ket pl ace. I n re Abcor Devel opnent Corporation, 588 F.2d
811, 200 USPQ 215, 216 (CCPA 1978).

Upon careful consideration of this record and the
argunents of the attorneys, we agree with the Exam ning
Attorney that applicant's mark, as applied to applicant’s
carpets, is nerely descriptive. The dictionary definition
of record indicates that the term"proof" may nean
"resistant” or "able to wthstand." Al so, applicant
concedes that, while many, if not nost, of the uses of this
term made of record by the Exam ning Attorney are in the
sense of protecting pets fromharnful objects or substances,
sonme of them do show the termto be used in the context of
meani ng that a certain material, such as rugs, fabrics and
textiles, may be resistant to danage frompets. O course,
the fact that a termmay have a different neaning in another
context is not controlling on the issue of nere
descriptiveness. See Inre Bright-Crest, Ltd., 204 USPQ 591
(TTAB 1979). We nust exam ne the neaning of the termin
relation to the goods with which it is used. Indeed, the

speci nens of record, which may be | ooked at to determ ne the



Ser. No. 74/661, 908

OUR BEST WARRANTY* :
PROTECTION bl

B 20 Year Stain Warranty oo To

- Pet-proof carpers are more than seain resistanc- Reduce Odor

: they're szain proof. No exclusions! Soidve

H 20 Year Color Warranty ”

: Our brautiful colors won't fade because the colne N

H s acrually built into che fibee s

: A2
j 20 Year Scatic Warranc [l ' —

z An sdded benefit (o virtually di-:r-):e ""f"""“ ) o i
! wnoying static shock. Spls From Sepig Irough o bctng
i

B

See Lismere Worrsmeies Por Specsic Orombs
NOTE: Warrastoes Appiy Ondy ro Ownen-Ocrwperd Ressdences.
—

Exiv bution ond
Worwh Undaroot

ckles

soleion

(Focry Mmached Pedd
4

. .
éﬁw/

Buffers
Oreckoge & Mo -

' &

Aquis Shgs o Fobs

CAMTED WOt MR USA @

AVAYA

"’Di:mund Carpess

PETPROOF™ ang DRYBAG™ e veemans 5 Swmens Corpats. Colar ey very sligieby frem dve e e dve .
Feasars

meani ng that an asserted nmark may have to prospective
purchasers, show that the term"Pet-proof"” is used in the
sense of being resistant to stains. Wile it may be true,
as argued by applicant, that applicant's mark in the
abstract does not reveal the specific feature or
characteristic (such as color, texture, type of fabric,
treatnent, etc.) to which the mark may refer, such specific
i nformati on need not be conveyed by a mark in order for it
to be nerely descriptive.

Deci sion: The refusal to register is affirned.

J. E. R ce
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R L. Simms

E. W Hanak
Adm ni strative Trademark Judges
Trademark Trial and Appeal Board
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