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Opi nion by Bottorff, Adm nistrative Trademark Judge:

! The caption of the notice of opposition also nanes Smilk, Inc.
as a party plaintiff, and includes an allegation that SmlKk,
Inc. “is the exclusive licensee of the Genesis LDC trademarks.”
However, the filing fee submtted with the notice of opposition
was sufficient to cover only one party plaintiff. The Board’s
January 15, 2002 order instituting the opposition named only
Genesi s Leverage Devel opnent Corporation as party plaintiff.
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Applicant seeks registration on the Principal
Regi ster of the mark S MLK (in typed form for goods
identified in the application as “chocol ate bars and
chocol at e-based candies,” in Class 30.°

Opposer filed a tinely notice of opposition to
registration of applicant’s mark. As its ground of
opposition, opposer alleged that applicant’s mark, as
applied to applicant’s goods, so resenbles opposer’s
previ ously-used and registered mark SMLK as to be |ikely
to cause confusion, to cause m stake, or to deceive.
Trademark Act Section 2(d), 15 U.S.C. 81052(d).
Applicant filed an answer by which it denied the salient
al |l egati ons of opposer’s claim

At trial, opposer submtted the foll ow ng evidence
via two notices of reliance: a status and title copy of
its pleaded Registration No. 1,631,788, which is of the
mark SM LK (in typed form for “fruit flavored
flavorings, other than essential oils, for mlk

beverages” in Class 30;® a status and title copy of its

2 Serial No. 76282197, filed July 9, 2001. The application is
based on applicant’s asserted bona fide intention to use the
mark in conmerce. Trademark Act Section 1(b), 15 U S. C
81051(b).

3 Registration No. 1,631,788, issued January 15, 1991. Section
8 affidavit accepted, Section 15 affidavit acknow edged.
Renewed for a termof ten years fromJanuary 15, 2001.
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pl eaded Regi stration No. 1,921,052, which is of the mark
SM LK (in typed form) for “flavored milk” in Class 29;* an
el ectronic archive copy of an article fromthe Novenber
25, 1996 issue of Tinme magazine, entitled “MIk Shakes It
Up”; and one of its product |abels.® Applicant submitted
no evi dence.

Opposer filed a brief on the case, but applicant did
not. Neither party requested an oral hearing.

I n view of opposer’s subm ssion of status and title
copies of its pleaded registrations, we find that opposer
has established its standing to oppose. See, e.g.,

Li pton Industries, Inc. v. Ralston Purina Conpany, 670
F.2d 1024, 213 USPQ 185 (CCPA 1982). We further find

t hat opposer’s Section 2(d) priority is not in issue as
to the goods identified in opposer’s registrations. See
King Candy Co., Inc. v. Eunice King's Kitchen, Inc., 496
F.2d 1400, 182 USPQ 108 (CCPA 1974). W turn, then, to a
determ nati on of opposer’s likelihood of confusion claim

Qur likelihood of confusion determ nation under

Section 2(d) is based on an analysis of all of the

4 Registration No. 1,921,052, issued September 19, 1995.
Section 8 affidavit accepted.

> This label is not the type of evidence which may be subnitted
by notice of reliance. See Trademark Rule 2.122(e), 37 C.F.R
§2.122(e). However, applicant has not objected to its
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probative facts in evidence that are relevant to the

I'i keli hood of confusion factors set forth in In re E.I
du Pont de Nemours and Co., 476 F.2d 1357, 177 USPQ 563
(CCPA 1973). In considering the evidence of record on
t hese factors, we keep in mnd that “[t]he fundanment al

i nqui ry mandat ed by 82(d) goes to the cunul ative effect
of differences in the essential characteristics of the
goods and differences in the marks.” Federated Foods,
Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ
24, 29 (CCPA 1976).

We turn first to the question of whether applicant’s
mar k and opposer’s mark, when conpared in their
entireties in terns of appearance, sound and connotation,
are simlar or dissimlar in their overall comrerci al
i npressions. The test is not whether the marks can be
di stingui shed when subjected to a side-by-side
conpari son, but rather whether the marks are sufficiently
simlar in terns of their overall commercial inpression
t hat confusion as to the source of the goods offered
under the respective marks is likely to result. The
focus is on the recollection of the average purchaser,

who normally retains a general rather than a specific

subm ssion, and we therefore have considered it for whatever
probative value it may have.
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i npressi on of trademarks. See Sealed Air Corp. v. Scott
Paper Co., 190 USPQ 106 (TTAB 1975).

We find that applicant’s mark, S M LK, and opposer’s
mark, SM LK, are identical in terms of sound, and simlar
in terms of appearance. However, we find that the marks
have different connotations.® Opposer’s mark is likely to
be viewed as a conbination of the words “smle” and
“mlk.” That opposer intends the mark to have this
connotation is evidenced by the product |abel opposer has
made of record, which includes the wording “SMLK is mlk
with a SMLE.” Likew se, the Tinme magazine article mde
of record by opposer refers to opposer’s product as
“Smlk (that’'s *smle” plus ‘“mlk').”

In contrast, the presence of the apostrophe in
applicant’s mark S M LK nakes it unlikely that the mark
woul d be viewed as being derived fromor as referring to
the word “smle.” Rather, the nost |ikely connotation
purchasers would attribute to applicant’s mark is that it

is a play on “s’nores,” the generic nanme of the well -

known chocol ate, marshmal | ow and graham cracker treat.’

® Opposer offers no argunent on the issue of whether the marks
have sim |l ar connotations.

" Webster’s New World Dictionary of Culinary Arts (2d ed. 2001),
at 426, defines “s’nmores” as “confections made by sandw ching
m | k chocol ate and marshnal | ows bet ween graham crackers and
heati ng the sandwi ch, often over an open fire, until the
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This is especially so since applicant’s goods are
identified as chocol ate bars and chocol at e- based candi es.

On bal ance, we find that the marks have different
connot ati ons, but they are sonewhat nore simlar than
dissimlar in ternms of their overall comrerci al
I mpr essi ons.

We turn next to a consideration of the simlarity or
dissimlarity between the parties’ goods, under the
second du Pont factor. It is not necessary that the
respective goods be identical or even conpetitive in
order to support a finding of |ikelihood of confusion.
Rather, it is sufficient that the goods are related in
some manner, or that the circunstances surroundi ng their
mar keti ng are such that they would be likely to be
encountered by the sanme persons in situations that would
give rise, because of the marks used thereon, to a
m st aken belief that they originate fromor are in sone
way associated with the sanme source or that there is an
associ ati on or connection between the sources of the

respective goods. See In re Martin' s Fanous Pastry

chocolate nelts.” The Board nmay take judicial notice of
dictionary definitions. See, e.g., University of Notre Danme du
Lac v. J. C. CGournet Food Inports Co., 213 USPQ 594 (TTAB 1982),
aff’d, 703 F.2d 1372, 217 USPQ 505 (Fed. Gir. 1983); Conti nental
Airlines Inc. v. United Air Lines Inc., 53 USPQd 1385, 1393
(TTAB 1999).
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Shoppe, Inc., 748 F.2d 1565, 223 USPQ 1289 (Fed. Cir.
1984); In re Melville Corp., 18 USPQ2d 1386 (TTAB 1991);
In re International Tel ephone & Tel egraph Corp., 197
UsP@d 910 (TTAB 1978).

Appl ying these principles in the present case, we
find that opposer has failed to present any evidence upon
whi ch we mi ght base a finding that applicant’s goods and
opposer’s goods are sufficiently related that confusion
is likely to result fromthe parties’ use thereon of
their respective marks. It is not apparent on this
record what narketplace relationship, if any, exists
bet ween the goods identified in opposer’s Registration
No. 1,631,788, i.e., “fruit flavored flavorings, other

t han essential oils, for milk beverages,”?®

and applicant’s
“chocol ate bars and chocol at e-based candies.” The
identification of goods in opposer’s Registration No.
1,921,052, i.e., “flavored mlk,” is worded broadly
enough that we must presune it to include “chocol at e-

flavored mlk,” and it thus could have “chocol ate” in

common with applicant’s goods. However, there is no

8 W note that in the notice of opposition and again inits
brief on the case, opposer incorrectly refers to the goods
covered by this registration as “flavored flavorings..! rather
than “fruit flavored flavorings..,” thereby omtting a
significant characteristic of the goods and inperm ssibly
expandi ng the registration’s scope.
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evidence in the record which establishes that chocol at e-
flavored m |k and “chocol ate bars and chocol at e- based
candi es” are goods which purchasers would assune to
originate froma single or related source.

In its brief, opposer asserts that opposer’s goods
and applicant’s goods are rel ated because “[t]rademarks
such as HERSHEYS and NESTLE are in used [sic — use] in
the market for both m |k beverages, powdered and syrup
flavorings for mlk, and candies and snacks.” (Brief at
2.) However, there is sinply no evidence in the record
to support this factual assertion,® nor is it the type of
fact of which we can take judicial notice. See, e.g.,
Los Angel es Bonaventure Co. v. Bonaventure Associ ates, 4
USP@2d 1882 (TTAB 1987)(no judicial notice taken as to
whet her ot her conpani es have expanded from restaurant
services to hotel services under a single mark); Abbott
Laboratories v. Tac Industries, Inc., 217 USPQ 819 (TTAB

1981)(no judicial notice taken as to use of antim crobial

agents in the floor covering industry). See also In re
Carolina Apparel, 48 USPQ2d 1542, 1542 n.2 (TTAB 1998) (no

judicial notice taken of third-party registrations);

® pposer made this sane factual allegation in its notice of
opposition, and applicant denied it in the answer, thereby
putting opposer on notice that it would be required to prove the
all egation with evidence at trial. Opposer has failed to do so.
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Cities Service Co. v. WW of America, Inc., 199 USPQ 493

(TTAB 1978) (no judicial notice of third-party
registrations and listings in trade directories, where
copi es not made of record).

After careful consideration of the evidence in the
record, we cannot conclude that applicant’s goods and
opposer’s goods are related in the marketplace in such a
manner that confusion is likely to result fromthe
parties’ use of their respective marks. Although the
mar ks are sonmewhat simlar, the absence of evidence
establishing a marketpl ace rel ati onship between the goods
precludes us from concluding that a |ikelihood of
confusi on exists.

Deci sion: The opposition is disn ssed.



