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Opi ni on by Quinn, Admnistrative Trademark Judge:

Intercorr International, Inc. has appealed fromthe
final refusal of the Trademark Exam ning Attorney to
regi ster the mark CORRMETER for “electronic instruments,
namel y, sensors, analyzers and processors useful with data
acquisition and control systens for nonitoring and

processi ng data regardi ng various el ectrocheni ca



Ser No. 78089697

phenonena, nanely, nodality data, pitting factors, scaling
factors, and corrosion rates.”?!

Regi strati on has been refused pursuant to Section 2(d)
of the Trademark Act, 15 U S.C. 1052(d), on the ground that
applicant’s mark, when used on its identified goods, so
resenbl es the mark CORROSOMVETER for “el ectrical instrunent
to measure in mllionths of an inch the progress of

"2 as to be likely to cause

corrosion on tested speci nens,
confusion or m stake or deception.

Applicant and the Exam ning Attorney have filed
briefs.® An oral hearing was not requested.

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative

facts in evidence that are relevant to the factors set

forth inInre E. I. du Pont de Nenours & Co., 476 F.2d

! Application Serial No. 78089697, filed Cctober 23, 2001

al l eging first use anywhere on June 15, 2000, and first use in
conmer ce on Decenber 15, 2000.

2 Regi stration No. 665713, issued August 12, 1958; second
renewal .

3 Applicant, inits brief, contends that certain points raised by
the Exam ning Attorney in her denial of applicant’s request for
reconsi derati on were inproper because they were not raised
earlier in the prosecution. Applicant suggests that the
application should be remanded to the Exam ning Attorney “for
further discussion based on the nerits of said new argunents.”

A remand is not warranted under these circunstances. The

Exam ning Attorney, in responding to a request for
reconsideration, is permtted to raise new argunments and

i ntroduce additional evidence to support the refusal to register.
TBMP 81204. Thus, there is nothing inproper in the Exam ning
Attorney’s actions.




Ser No. 78089697

1357, 177 USPQ 563 (CCPA 1973). See also, In re Mijestic
Distilling Conmpany, Inc., 315 F. 3d 1311, 65 USP@Q2d 1201
(Fed. Cr. 2003). In any likelihood of confusion analysis,
two key considerations are the simlarities between the
marks and the simlarities between the goods and/or
services. See Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976). See also, In
re Dixie Restaurants Inc., 105 F.3d 1405, 41 USP@Qd 1531
(Fed. Gir. 1997).

Wth respect to the goods, it is well established that
t he goods of the parties need not be simlar or
conpetitive, or even that they nove in the same channel s of
trade, to support a holding of likelihood of confusion. It
is sufficient that the respective goods of the parties are
related in some manner, and/or that the conditions and
activities surrounding the marketing of the goods are such
that they would or could be encountered by the sane persons
under circunstances that could, because of the simlarity
of the marks, give rise to the m staken belief that they
originate fromthe sane source. See In re Internationa
Tel ephone & Tel ephone Corp., 197 USPQ 910, 911 (TTAB 1978).

Applicant points to a nunber of distinctions between
t he goods, including that the registrant’s product is

i ncapabl e of perform ng the conpl ex tasks handl ed by
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applicant’s product. Although applicant’s goods are
specifically different fromthe goods identified in the
cited registration, the question is whether purchasers are
likely to confuse the source of the goods, not the goods

t hensel ves.

In this case, both applicant and the regi strant sel
instrunments for checking the progress or rate of corrosion.
These products appear to nove in the sane channels of trade
and woul d be purchased by the sane cl asses of purchasers.
The record includes articles retrieved fromthe NEXI S
dat abase showi ng that the sanme articles nmake reference to
instruments that nmeasure corrosion and to instrunments that
nmoni tor corrosion. The Exam ning Attorney al so has made of
record two registrations, one owned by the registrant (not
cited as a Section 2(d) bar herein) and one owned by a
third party, which show that instrunents for neasuring
corrosion and instrunents for nonitoring corrosion are the
types of goods which have been regi stered by individual
entities under a single mark. Such registrations, which
i ndi vidually cover a nunber of different itens and which
are based on use in comrerce, serve to suggest that the
|isted goods are of a type which nmay emanate froma single
source. See Inre Albert Trostel & Sons Co., 29 USPQd

1783 (TTAB 1993). Accordingly, consuners could well
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believe that applicant's identified el ectronic corrosion
nonitoring instruments and the registrant's el ectrical
corrosion neasuring instrunents emanated fromthe sane
source if they were offered under simlar narks.

Wth respect to the marks, applicant points out that
the registrant’s mark includes three additional letters and
two additional syllables. As acknow edged by applicant,
however, there is no correct pronunciation of a tradenark.
The simlarities in sound, appearance and neani ng between
t he mar ks CORROSOVETER and CORRMETER out wei gh any
differences. The marks are simlarly constructed in that
both begin with a term suggesting “corrosion” followed by
the identical term*“nmeter.” Although the marks are
suggestive, applicant’s mark and the registrant’s mark
convey the sane neaning, that is, a neter that checks on
corrosion. W also note that the record is devoid of any
evidence of third-party uses of simlar marks in the trade.

W recogni ze that the technical nature of the goods
dictates that purchasers are likely to be sophisticated
and/ or have educational advanced degrees, and that this
factor weighs in applicant’s favor. Nonethel ess, given the
simlarities between the marks and the goods, even careful

purchasers are likely to be confused. Purchasers wl|
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assune that one mark is a variant of the other, with each
i dentifying goods comng froma comopn source.

Appl i cant makes the point that a netal plate, having
artwork and the name of applicant’s conpany, is attached to
each of its products. According to applicant, this
“mar keting technique” still further reduces the likelihood
of confusion between the marks. Suffice it to say,
however, that in deciding |ikelihood of confusion, we
conpare the marks as shown in the application and the cited
regi stration.

In urging that the refusal be reversed, applicant
asserts that it and regi strant “have had an ongoi ng
busi ness rel ati onship over the course of several years, and
that the prior registrant is fully aware of the Applicant’s
ongoi ng use of the CORRMETER mark in comrerce.” Applicant
goes on to state that “[t]o date, the prior registrant
continues to do business with the Applicant, and has never
conpl ai ned of or voiced any concern regardi ng Applicant’s
comercial activities” and that the “prior registrant has
al so never advised Applicant of even a single instance of
any actual or potential market confusion regarding the
parties’ respective products over a several year period.”
(brief, p. 3) During the prosecution of the application,

applicant earlier indicated that it had “initiated
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di scussions considered likely to |lead to execution of a
consent agreenent between the parties which would |ikely
bear on the registrability of the presently clainmed mark.”
(response, July 22, 2002). An agreenent, however, was
never submtted for consideration.

Applicant’s assertions, wthout any evidentiary
support, are not persuasive of a different result. There
is no consent agreenent of record, and no presunption can
be made that the registrant consents to applicant’s use and
registration of the mark or that the registrant admts that
confusi on anong purchasers by applicant’s concurrent use of
the mark is unlikely. In re Majestic Distilling Conpany,
Inc., supra at 1205-1206.

In sum in viewof the simlarities between the marks
and the goods sold there under, we find that confusion is
likely to occur in the marketpl ace.

Decision: The refusal of registration is affirned.
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