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Opi ni on by Hohein, Adm nistrative Trademark Judge:

Crosstex International has filed an application to
register the mark "I SOLATOR' for "dental face masks."®

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U. S.C 81052(d), on the ground that
applicant's mark, when applied to its goods, so resenbles the

mark "1 SCLATOR, " which is registered for a "dental device for use

' Ser. No. 76428814, filed on July 5, 2002, which alleges as the basis
thereof a date of first use anywhere and in commerce of Septenber 1,
1996. Applicant clainms ownership of Reg. No. 2,143,277, which issued
on March 10, 1998 in connection with the mark "I SOLATOR' for "face
masks for the non-dental nedical field"; conbined affidavit 888 and
15.
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in a patient's nmouth to hold cotton rolls,"” as to be likely to
cause confusion, or to cause m stake, or to deceive.

Applicant has appealed. Briefs have been filed, but an
oral hearing was not requested. W affirmthe refusal to
register.

Qur determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence which are relevant to
the factors bearing on the issue of whether there is a |likelihood
of confusion. Inre E 1. du Pont de Nemours & Co., 476 F.2d
1357, 177 USPQ 563, 568 (CCPA 1973). However, as indicated in
Feder at ed Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098,
192 USPQ 24, 29 (CCPA 1976), in any likelihood of confusion
anal ysis, two key considerations are the simlarity of the goods
and the simlarity of the marks.’

Turning first to consideration of the respective narks,
applicant essentially contends that they are highly suggestive
and therefore neither is entitled to a broad scope of protection.
Specifically, applicant asserts that the marks at issue "are
merely the addition of the ending "or' to the word '"isolate,' a
word which is highly descriptive of the functioning of the goods
and, as such, is of mnimal effect in conveying source-

identification."

z Reg. No. 1,502,931, issued on Septenber 6, 1988, which sets forth a
date of first use anywhere and in commerce of July 7, 1982; conbi ned
affidavit 888 and 15.

° The court, in particular, pointed out that: "The fundanental inquiry
mandat ed by 82(d) goes to the cumulative effect of differences in the
essential characteristics of the goods and differences in the marks."
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The Exam ning Attorney, on the other hand, maintains
that not only are applicant's and registrant's marks identical in
all respects, but that "registrant's mark | SCLATOR nust be
considered to be a 'strong’ mark which is entitled to a 'w de
range' of protection fromthe registration of confusingly simlar
marks." In particular, the Exam ning Attorney insists that:

Registrant's mark | SOLATOR i s, at worst,

m |l dly suggestive of healthcare products.

There is no evidence that the term"isol ator”

is used or has ever been used in connection

wi th dental products other than as the

regi stered trademark of the registrant. In

t he absence of such evidence, it nust be

concluded that the mark 1 SOLATOR is a strong

mar k wi t hout any rel evant nmeani ng of any kind

inrelation to registrant's goods. Wbrds

that may be in common |inguistic use but

whi ch, when used with products or services

t hey represent, neither suggest nor describe

any characteristic of those goods or

services, are entitled to protection fromthe

regi stration of confusingly simlar marks.

Wil e we concur wth applicant that, when used in
connection with applicant's and registrant's respective goods,
the mark "1 SOLATOR' is indeed highly suggestive of such goods, we
nonet hel ess agree with the Exam ning Attorney that registrant's
mark is entitled to protection fromthe registration of
applicant's mark. Specifically, as applicant points out inits
reply brief, the information which it made of record concerning
registrant's "I SOLATOR' product states that the use thereof is
"[t]o isolate an area of the nmouth and keep it dry." In a like
manner, the use of applicant's "I SOLATOR' dental face mask, as
applicant indicated in its response to the initial Ofice Action,

"Il's to isolate the wearer froman airborne virus." Thus, in each



Ser. No. 76428814

i nstance, the mark "1 SOLATOR' is highly suggestive of a device
which is designed to isolate or provide isolation.

However, the fact that such a mark is weak in terns of
its trademark significance does not nean that registrant's mark
is entitled to protection only against the sanme or a virtually
identical mark for the sane or essentially the sane goods. It is
wel | established, instead, that even a weak mark is entitled to
protection against the registration of the sane or a
substantially simlar mark for identical and/or closely rel ated
goods. See, e.qd., Plus Products v. Physicians Fornula Cosnetics,
Inc., 198 USPQ 111, 114 (TTAB 1978); and In re Textron Inc., 180
USPQ 341 (TTAB 1973), citing Eastern Industries, Inc. v. Waterous
Co., 289 F.2d 952, 129 USPQ 422, 424 (CCPA 1961). Here, not only
is applicant's mark identical to registrant's mark in sound and
appearance, but it is essentially the sane in connotation and
contains no additional elenment which mght serve to distinguish
such mark fromregistrant's mark. Accordingly, the overal
comerci al inpression engendered by applicant's "I SOLATOR' mar k
is virtually identical to that conveyed by registrant's
"1 SCLATOR' mark, such that if the respective marks were to be
used in connection with the sane or closely rel ated goods,
confusion as to the source or sponsorship thereof would be likely
to occur. As stated by our principal reviewng court in, for
exanpl e, King Candy Co. v. Eunice King's Kitchen, Inc., 496 F.2d
1400, 182 USPQ 108, 109 (CCPA 1974):

Confusion is confusion. The |ikelihood

thereof is to be avoided, as nuch between

"weak" marks as between "strong" marks, or as
bet ween a "weak" and a "strong" mark.
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Turning, then, to the goods at issue, applicant insists
that the evidence, consisting of copies of eight prior use-based
regi strations which the Exam ning Attorney relies upon to support
the contention in his final refusal that "manufacturers market
dental face masks and other goods |ike the registrant's under the
sanme trademark," fails to show that applicant's dental face masks
and registrant's dental devices for use in a patient's nouth to
hold cotton rolls are so related that confusion as to the origin
or affiliation thereof would be |ikely when marketed under the
identical mark "I SOLATOR "* Specifically, applicant urges that
(footnote omtted):

One registration, however, is

applicant's ([No.] 2,327,775) and anot her

five ... have to be discounted because they

relate to nedical and not to dental use (Nos.

2,739,120, 2,383,136, 2,451,731, 2,197,281,

and 1,983,715). The two remai ning

regi strations, 2,151,499 and 2, 106, 889[, ]

relate to face nmasks, but probably those worn

by the dentist and not the patient[,] and the

ot her goods thereof do not include those of

the nature of registrant's goods.

The Exam ni ng Attorney, however, maintains that
applicant's and registrant's goods "are closely rel ated goods
whi ch, contrary to applicant's assurances, are nmarketed and sold
in the sane channels of trade" to the sane custoners. 1In

particul ar, and notably w thout any discussion of applicant's

‘ Applicant also sets forth, as a plausible explanation as to why its
registration for the mark "1 SOLATOR' for "face masks for the non-
dental nedical field" issued over the registration cited as a bar
herein, the asserted fact that "[t]here is a distinct difference

bet ween face masks for dental use, [which is] the product of this
application, and face masks for non-dental nedical use, as evidenced
by applicant's ownership of Registration No. 2,143,277[as] noted in
the application as filed."
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criticismof the evidence relied upon, the Exam ning Attorney
clainms that:
The evidentiary record consists of

copies of [eight] federal trademark

regi strations which show that the sane

busi ness entities provide both dental face

masks and a wi de variety of other dental

devi ces under the sanme trademnarKk.

Accordi ngly, custoners for these particular

goods are accustoned to seeing themoffered

for sale under the sanme ... marks by the sane

conpani es.

Any doubt, the Exam ning Attorney adds, as to whether there
consequently is a likelihood of confusion "should be resolved in
favor of the prior registrant and against the applicant."

It is well settled that, for the purpose of
denonstrating that there is a |likelihood of confusion, an
applicant's goods and those of a registrant need only be rel ated
in sonme manner and/or that the circunstances surrounding their
mar keting are such that they would be likely to be encountered by
t he sane persons under situations that would give rise, because
of the marks enployed in connection therewith, to the m staken
belief that they originate fromor are in sone way associ at ed
with the sane producer or provider. See, e.qg., Mnsanto Co. V.
Envi ro- Chem Corp., 199 USPQ 590, 595-96 (TTAB 1978) and In re
I nternational Tel ephone & Tel egraph Corp., 197 USPQ 910, 911
(TTAB 1978). One way of show ng such a relationship is to nmake
of record copies of prior use-based registrations for marks
whi ch, in each instance, set forth goods which are the sane as or

substantially simlar to those listed in both the application on
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appeal and the cited registration. Wile, admttedly, such

regi strations are not evidence that the marks shown therein are
in use or that the public is famliar with them it is
neverthel ess well established that they have sonme probative val ue
in that they serve to suggest that the goods listed therein are
of the kinds which nmay emanate froma single source. See, e.q.,
In re Albert Trostel & Sons Co., 29 USPQ2d 1783, 1785-86 (TTAB
1993) and In re Muicky Duck Mustard Co. Inc., 6 USPQRd 1467, 1470
at n. 6 (TTAB 1988).

In the present case, we agree with applicant to the
extent that, of the eight prior registrations nmade of record by
the Exam ning Attorney, only the three which |ist various dental
supply itens have sufficient probative value since the remaining
five cover nedical and surgical supplies rather than dental
products. Nonethel ess, we concur with the Exam ning Attorney
that custonmers for applicant's and registrant's goods woul d
consider the respective products to be related dental supply
itens. In this regard, it is noted that three registrations
specifically set forth a variety of such dental supplies as "face
masks, " on the one hand, and "cotton filled sponges,” "cotton
rolls ... [and] cotton-tipped applicators,"” or "nouthguard
pol ypropyl ene sheets for use by dentists," on the other hand.?®
Particularly telling, in fact, is the prior registration which
applicant clains to own, which covers "[s]upplies for dentists][,]

namel y, exdontia sponges, cotton rolls, bracket covers, face

° See, respectively, Reg. Nos. 2,106,889, 2,327,775 and 2, 151, 499.
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masks, head rest covers, cotton-tipped applicators, exam nation
gl oves and tongue depressors.” Furthernore, as is made clear by
the product information furnished by applicant with respect to
the "dental device for use in a patient's nouth to hold cotton
rolls" listed in the cited registration, "[e]lach clanp firmy
holds two cotton rolls" and is "[a]daptable to cotton roll sizes
1, 2 and 3," while the product's touted benefits are that it is
"[e]asy to insert any size cotton roll and is patient friendly."

In view thereof, custoners for applicant's dental face
masks and registrant's dental devices or clanps for hol ding
cotton rolls in a patient's nouth would regard such goods as
coommercially related itens of dental supplies which, Iike
sponges, cotton rolls, cotton-tipped applicators and exam nati on
gl oves, woul d be commonly used by dentists and dental hygienists
in their care of patients. W thus agree with the Exam ni ng
Attorney’s conclusion that the goods at issue herein are closely
related and woul d be sold through the sane channel s of trade
(e.g., distributors of dental supplies) to the sane cl asses of
purchasers (e.g., dentists, dental hygienists and dental office
managers) .

Accordingly, we conclude that dental professionals, who
are famliar or acquainted with registrant's "I SOLATOR' mark for
its "dental device for use in a patient's nouth to hold cotton

rolls,” would be likely to believe, upon encountering applicant's
identical "ISOLATOR' mark for "dental face masks," that such
closely related dental supply itens enmanate from or are

sponsored by or associated with, the sanme source. Such
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custoners, for instance, could reasonably regard applicant's

"] SOLATOR' dental face masks as part of an expanded product |ine
fromregistrant or vice versa. Mreover, to the extent that we
neverthel ess may entertain any possi ble doubt as to this
concl usi on, we resolve such doubt, as we nust, in favor of the
registrant. See, e.d., Inre Martin's Fanous Pastry Shoppe,

Inc., 748 F.2d 1565, 223 USPQ 1289, 1290 (Fed. Cir. 1984); and In
re Pneumati ques Caout chouc Manufacture et Plastiques Kel ber-

Col unbes, 487 F.2d 918, 179 USPQ 729 (CCPA 1973).

Deci sion: The refusal under Section 2(d) is affirned.
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