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Before Cissel, Hairston and Bottorff, Adm nistrative
Trademar k Judges.

Opi ni on by Hairston, Adm nistrative Trademark Judge:
Kohl”s Illinois, Inc. has filed an application to

regi ster the mark BABY AND ME for “wonen’s maternity

cl ot hing, nanely woven tops, denim pants, knit tops, pil

pants, sleep wear, pant sets, dresses, junpers, knit pants

and shorts.”?

! Application Serial No. 76149873, filed Cctober 20, 2000, which
al | eges dates of first use of June 2000.
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The Trademark Exam ning Attorney has refused
regi stration under Section 2(d) of the Trademark Act, 15
U S. C. 81052(d), in view of the previously registered marks
BABY ‘N ME for “intimate apparel, nanmely, nursing bras and
maternity foundation garnents; nanely stockings, panties,
slips and petticoats;”? and BABY ‘N ME for “bib for nursing
mot hers to use when di screet breastfeeding is desired.”?
The registrations are owned by the sane entity.

When the refusals were nmade final, applicant appeal ed.
Applicant and the Exam ning Attorney have filed briefs, and
bot h appeared at an oral hearing before this panel.

I n any |ikelihood of confusion analysis, tw key
considerations are the simlarities between the nmarks and
the simlarities between the goods. Wth regard to the
mar ks*, applicant argues that they differ in comercial
i npressi on because:

Applicant’s mark calls to mnd the well known

rhyme “Pat-a-cake,” which ends with the phrase

“put it in the oven for BABY AND ME.” In
contrast, cited registrant’s BABY ‘N ME

2 Registration No. 1,799,451 issued Cctober 19, 1993; Section 8
affidavit accepted; renewed.

® Registration No. 1,369, 148 i ssued Novenber 1985; Sections 8 and
15 affidavits accepted and acknow edged, respectively. The word
“BABY” is disclaimed apart fromthe mark as shown.

* W note that applicant and the Exanining Attorney have referred
to registrant’s marks BABY 'N ME and BABY ‘N ME as a single
mark, BABY ‘N ME. In view thereof, and because the difference in
the marks is so slight, we have done the sane.
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is nore intimate and conveys a play on

words in connection with maternity underwear

as it can be interpreted as “baby in ne.”

We are not persuaded by applicant’s argunent. There
is no evidence to support applicant’s contention that its
mark BABY AND ME will call to mnd the “Pat-a-cake” nursery
rhyme.® Moreover, with respect to registrant’s mark BABY ‘N

ME, purchasers are just as likely to “interpret” this mark

as “baby and ne.” W judicially notice that the Dictionary

of Slang (1999) at page 822 lists “‘n’: abbr. of standard
English and, e.g., rock ‘n” roll.” In any event, even

assum ng that the marks differ in connotation, applicant’s
mark BABY AND ME is still substantially simlar to
registrant’s mark BABY ‘N ME in sound, appearance and
overall conmercial inpression. As is apparent, both marks
begin and end with the same words “BABY” and “ME.”

Further, the “AND’ and “’ N’ portions of the marks are very
simlar in sound and appearance. In sum we find that the
mar ks are substantially simlar in sound, appearance,

meani ng and commerci al i npression.

> Applicant, for the first tine with its brief on the case,
submtted a copy of the “Pat-a-cake” nursery rhyne. As noted by
t he Exam ning Attorney, Trademark Rule 2.142(d) provides that the
record in the application should be conplete prior to the filing
of an appeal and that the Board will ordinarily not consider
evidence submtted after the appeal is filed. Thus, we have not
consi dered applicant’s subm ssion in reaching our decision
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W turn next to a consideration of the goods in
applicant’s application (wonen’s maternity clothing, nanely
woven tops, denimpants, knit tops, pill pants, sleep wear,
pant sets, dresses, junpers, knit pants and shorts) and the
goods in the cited registrations (intimte apparel, nanely,
nursing bras and maternity foundati on garnments, nanely,
st ocki ngs, panties, slips and petticoats; and a bib for
nur si ng) . Applicant argues that there is a “conpetitive
di stance” between the respective goods and that they are
sold in different sections of departnment stores.

At the outset, it should be noted that it is not
necessary that the goods be identical or even conpetitive
in nature in order to support a finding of |ikelihood of
confusion. It is sufficient that the circunstances
surroundi ng their marketing are such that they would be
likely to be encountered by the sanme persons under
ci rcunstances that would give rise, because of the marks
used in connection therewith, to the m staken belief that
the goods originate fromor are in sone way associated with
the sane source. 1In re International Tel ephone and
Tel egraph Corp., 197 USPQ 910 (TTAB 1978).

Further, in conparing goods in these types of cases,
rel at edness of the goods nust be determ ned on the basis of

the goods as they are identified in the invol ved
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application and registrations. In re El baum 211 USPQ 639,
640 (TTAB 1981). And, we nust assune, in the absence of
any specific limtations in the application and

regi strations, that the goods identified therein travel in
all the normal channels of trade for such goods to the
usual class of purchasers.

We find that applicant’s wonen’s maternity clothing is
sufficiently related to registrant’s nursing bras,
maternity foundation garnents, and a bib for nursing that
when sol d under the applied-for mark, confusion is likely
to occur anong consuners. Cearly, applicant’s wonen’s
maternity clothing and registrant’s nursing bras, maternity
foundation garnents, and bib for nursing are conpl ementary
goods which woul d be sold to the sanme class of consuners,
nanmel y pregnant wonen. Further, the respective goods woul d
be sold in the sanme channels of trade, nanely stores
specializing in maternity wear, departnent stores, and nass
nmer chandi sers, and nay even be purchased during the sane
shoppi ng trinp.

Al t hough applicant argues that registrant’s goods are
of a type that are usually sold with assistance froma
know edgeabl e sal es person, applicant offered no support
for this contention and there is nothing inherent in the

nature of nursing bras, bibs for nursing, and maternity
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foundation garnments that would lead us to this concl usion.
Rat her, both applicant’s and registrant’s goods woul d be
sold to ordinary consuners who exercise nothing nore than
reasonabl e care in their selection and purchase of

cl ot hi ng.

Wth respect to the rel atedness of the goods invol ved
herein, the Exam ning Attorney submtted copies of thirteen
use-based third-party registrations for marks which, in
each instance, are registered for various maternity
clothing itenms, on the one hand and maternity foundation
garnents, nursing bras and/or bibs, on the other.

Al t hough not conclusive, this evidence serves to suggest
that the goods listed therein are of a type which may
emanate froma single source under a single mark. Inre
Al bert Trostel & Sons Co., 29 USPQd 1783 (TTAB 1993); and
In re Mucky Duck Mustard Co., Inc., 6 USPQ2d 1467 (TTAB
1988) .

Finally, applicant argues that registrant’s nmark BABY
‘N ME is weak and should only be granted a |limted scope of
protection. Applicant has submtted copies of six third-
party registrations for marks consisting of “BABY AND (N)
ME.” The probative value of this evidence is very |imted
in our determ nation of the specific issue of |ikelihood of

confusion in this case. There is no evidence that the
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marks listed therein are in use or that purchasers are
famliar with them |In addition, all of the registrations
are for goods/services far renoved frommaternity cl othing.
In any event, even weak marks are entitled to protection
where confusion is |likely, and here applicant’s mark BABY
AND ME is substantially simlar in sound, appearance,
connotation and comercial inpression to registrant’s mark
BABY ‘' N ME.

We concl ude that consumers famliar with registrant’s
maternity clothing offered under its nmark BABY AND ME woul d
be likely to believe, upon encountering applicant’s
substantially simlar mark BABY ‘N ME for nursing bras,
maternity foundation garnents, and a bib for nursing, that
such closely related goods originated with or are sonehow
associated with the sane entity.

Deci sion: The refusals to register under Section 2(d)
of the Trademark Act in view of Registration Nos. 1,799, 451

and 1, 369, 148 are affirned.



