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Opinion by Walters, Adm nistrative Trademark Judge:
Pl ymout h St eel Corporation has filed an application
to register the mark PLYMOUTH STEEL CORPORATI ON on the

Princi pal Register for “carbon and all oy drawn steel
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bars.”?

Applicant entered a disclainmer of STEEL
CORPORATI ON apart fromthe mark as a whol e.

The Tradenmark Exam ning Attorney has issued a final
refusal to register under Section 2(d) of the Trademark
Act, 15 U. S.C. 1052(d), on the ground that applicant’s
mark so resenbles the marks PLYMOUTH TUBE® and PLYMOUTH
TUBE CO USA® and the mark shown bel ow, * all previously
registered for “steel tubing,” in International Class 6,
that, if used on or in connection with applicant’s goods,

it wuld be likely to cause confusion or m stake or to

decei ve.

AN\ NI VAAALITLEI THIDE AN,
PRI VOO TIT 1 UDE WY

1serial No. 76020956, in International Class 6, filed April 7, 2000,
based on use in comerce, alleging first use as of July 15, 1958, and
use in comrerce as of May 15, 1972.

2 Registration No. 1,663,934 issued Novenber 12, 1991, to Pl ynouth Tube
Conpany. The registration includes a disclainer of TUBE apart fromthe
mark as a whole. [Sections 8 and 15 affidavits accepted and

acknow edged, respectively; renewed for a period of ten years.]

3 Registration No. 1,663,164 issued Novenber 5, 1991, to Pl ynouth Tube
Conmpany. The registration includes a disclainer of TUBE CO USA apart
fromthe mark as a whole. [Sections 8 and 15 affidavits accepted and
acknow edged, respectively; renewed for a period of ten years.]

4 Registration No. 1,663,933 issued Novenber 12, 1991, to Plynouth Tube
Conpany. The registration includes a disclainer of USA apart fromthe
mark as a whol e; and the statenents “The mark consists in part of an
arbitrary design” and “The lining and stippling shown in the drawi ng are
features of the mark and not intended to indicate color.” [Sections 8
and 15 affidavits accepted and acknow edged, respectively; renewed for a
period of ten years.]
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Appl i cant has appeal ed. Both applicant and the
Exam ni ng Attorney have filed briefs, but an oral hearing
was not requested. We affirmthe refusal to register.

Qur determ nati on under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that
are relevant to the factors bearing on the |ikelihood of
confusion issue. See In re E. |. du Pont de Nemours &
Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). See al so,
In re Majestic Distilling Conmpany, Inc., 315 F.3d 1311,
65 USPQ2d 1201 (Fed. Cir. 2003). 1In considering the
evi dence of record on these factors, we keep in mnd that
“[t] he fundanental inquiry mandated by Section 2(d) goes
to the cunul ative effect of differences in the essenti al
characteristics of the goods and differences in the
mar ks.” Federated Foods, Inc. v. Fort Howard Paper Co.,
544 F. 2d 1098, 192 USPQ 24, 29 (CCPA 1976); In re Dixie
Restaurants Inc., 105 F.3d 1405, 41 USPQ2d 1531 (Fed.

Cir. 1997); and In re Azteca Restaurant Enterprises, Inc.,
50 USP2d 1209 (TTAB 1999) and the cases cited therein.

The Exam ning Attorney contends that applicant’s
mark is simlar to each of the cited marks; that PLYMOUTH
is the dom nant portion of each of the marks because the
other words in the marks are either entity designators,

such as CO or CORPORATION, or generic ternms, such as TUBE
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or STEEL, or a “crowded el ement,”® such as USA; that the
design el enment of the mark in Registration No. 1,663,933
has a | esser inpact than the word portions thereof; and,
thus, that the comrercial inpressions of the marks are
simlar.

Regar di ng the goods, the Exam ning Attorney contends
that steel bars and steel tubing “are simlar type goods
noving in the same or related trade channels” (Brief, pg.
4). In support of his position, the Exam ning Attorney
subm tted excerpts from four Internet websites. He
contends that this evidence establishes that “steel mlls
manuf acture both products, usually to the order or
specification of others”; that “steel producers sell a
variety of different goods to the construction or
bui I di ng i ndustry or other plant manufacturers”; and that
“regardl ess of the final steel shape, the steel products
are sold in gross and tubes and bars would be seen as
com ng fromthe sane source.” (Office action, July 9,
2002, p. 2.)

The Internet website evidence submtted by the
Exam ni ng Attorney shows the foll ow ng:

wwv. ThomasRegi onal . com July 8, 2002: This site
describes itself a “Your |Industrial Search

S Brief, pg. 3. W are not sure what the Exanining Attorney intended by
thi s | anguage.



Serial No. 76020956

Engine [-] Locate Suppliers by
Product s/ Servi ces, Brand and Conpany Nane.” The
excerpt submtted includes the foll ow ng
statenents about a supplier, Brandyw ne Vall ey
Fabricators, Inc. — “For: lron & Steel Bars &
Rods”; “Keywords: Structural sheet & plate,
tube, angles & channels, press brakes,

manuf acturer, steel fabricating, welding,

bendi ng, form ng, rolling, CNC & conventi onal
machi ne work, flame cutting service.”

www. cl i ck-onsource.com July 8, 2002: On a page
entitled “Carbon Steel — Cold Finished,” a |ist
of products on the left side of the page

i ncludes “Steel beans, steel channels,

structural steel, sheet netal, alloy bars

carbon steel bars ..steel tubing..”

www. hghouston. com July 8, 2002: This site is
identified on the first page as follows: “The
Hendrix Group [-] Materials & Corrosion

Engi neers [-] A Corrosion and Materials
Technology Site.” The first page includes a
long list of “Stainless Steel Piping/ Tubing” and
t he second page includes a |list of “Stainless
Bars & Shapes.”

www. chenbros. com July 8, 2002: This excerpt
i ncludes two pages fromthe website show ng
products. The first page is for “Stainless

Steel Bars ‘Cold Formed Bars.’” The next page
is for “Stainless Steel Tubes ‘Wl ded and
Seam ess.’”

Applicant contends that its mark is different in
sight and sound fromthe cited marks because the wordi ng
in addition to the word PLYMOUTH is different; that,
viewed in their entireties, the marks are different; that
t he Exam ning Attorney has inproperly dissected the
mar ks; and that there is no basis for finding PLYMOUTH to

be a dom nant term Regarding the goods, applicant



Serial No. 76020956

contends that the only simlarity between the goods is
their classification as metal goods; that carbon and
all oy drawn steel bars are different products; that a
solid bar is not a hollow tube; and that the products are
used in different contexts. Applicant argues that the
trade channels for the respective goods are different;
and that the relevant consumers are highly sophisticated
and di scrim nating.

We turn, first, to a determ nation of whether
applicant’s mark and the regi stered mark, when viewed in
their entireties, are simlar in terns of appearance,
sound, connotation and comrerci al inpression. The test
is not whether the marks can be distingui shed when
subj ected to a side-by-side conparison, but rather
whet her the marks are sufficiently simlar in terns of
their overall comercial inpressions that confusion as to
t he source of the goods or services offered under the
respective marks is likely to result. The focus is on
the recoll ection of the average purchaser, who normally
retains a general rather than a specific inpression of
trademarks. See Sealed Air Corp. v. Scott Paper Co., 190
USPQ 106 (TTAB 1975). Furthernore, although the nmarks at
i ssue nmust be considered in their entireties, it is well

settled that one feature of a mark nay be nore
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significant than another, and it is not inproper to give
nore weight to this dom nant feature in determ ning the
commercial inpression created by the mark. See In re
National Data Corp., 753 F.2d 1056, 224 USPQ 749 (Fed.
Cir. 1985).

We agree with applicant that the marks nust be
considered in their entireties. Further, the nmere fact
that certain ternms are disclaimed does not elimnate
those ternms fromthe mark. However, we also agree with
t he Exam ning Attorney that certain portions of a mark
may be perceived as nore domnant. In this case, there
is no indication that PLYMOUTH i s anything other than an
arbitrary termin relation to the respective goods; and
it is the first word in each mark. There is no question
that the ternms CORPORATION in applicant’s mark and CO in
the registered marks are nerely entity designations; that
STEEL in applicant’s mark and TUBE in the registered
mar ks are generic ternms in relation to the respective
products; and that USA in one of the cited marks is
likely to be understood primarily as a geographically
descriptive termand it appears in the design mark in
significantly smaller letters than the other words
conprising the mark. The design elenent in the mark in

Regi stration No. 1,663,933 consists primarily of a line
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t hrough the wording and a circle design to the left of
the lettering. To the extent that this circle design is
intended to represent a steel tube, it is at |east highly
suggestive of the identified goods. Thus, we agree wth
t he Exam ning Attorney that, in each mark, the term
PLYMOUTH i s the dom nant portion thereof. We concl ude
that the overall commercial inpression of applicant’s
mark is substantially simlar to the overall comrerci al

i npressions of the three cited registered marks.

Turning to consider the goods involved in this case,
we note that the question of Iikelihood of confusion nust
be determ ned based on an anal ysis of the goods or
services recited in applicant’s application vis-a-vis the
goods or services recited in the registration or
registrations, rather than what the evidence shows the
goods or services actually are. Canadian Inperial Bank
v. Wells Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1813, 1815
(Fed. Cir. 1987). See also, Octocom Systenms, Inc. v.
Houst on Conputer Services, Inc., 918 F.2d 937, 16 USPQd
1783 (Fed. Cir. 1992); and The Chicago Corp. v. North
Anmerican Chicago Corp., 20 USPQ2d 1715 (TTAB 1991).
Further, it is a general rule that goods or services need
not be identical or even conpetitive in order to support

a finding of |ikelihood of confusion. Rather, it is
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enough that goods or services are related in sone manner
or that the conditions and activities surrounding their
mar keting are such that they would be likely to be seen
by the sanme persons under circunstances which could give
ri se, because of the marks used therewith, to a m staken
belief that they originate fromor are in sone way
associated with the same producer or that there is an
associ ati on between the producers of each parties’ goods
or services. Inre Melville Corp., 18 USPQ2d 1386 (TTAB
1991), and cases cited therein.

The only evidence in the record consists of the four
excerpted Internet sites. VWhile this is not a
substanti al anount of evidence, it is very clear that the
not ed conpani es manufacture and sell a w de variety of
steel products including, in each case, steel bars and
steel tubing. It would appear fromthese excerpts that
conpani es manufacture steel in a variety of shapes and
forms, anong them bars and tubes. Thus, there is
sufficient evidence to support a finding that the goods
are sufficiently related that, if identified by
confusingly simlar marks, confusion as to source is
likely.

Therefore, we conclude that in view of the

substantial simlarity in the comrercial inpressions of
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applicant’s mark, PLYMOUTH STEEL CORPORATI ON, and
registrant’s marks, PLYMOUTH TUBE and PLYMOUTH TUBE CO
USA, with and wi thout the design shown above, their
cont enpor aneous use on the related goods involved in this
case is likely to cause confusion as to the source or
sponsorshi p of such goods.

Deci sion: The refusal under Section 2(d) of the Act

is affirmed.
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