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Opi nion by Drost, Adm nistrative Tradenark Judge:

On July 16, 2001, ACGE, Bodegas Unidas, S. A
(applicant) applied to register the mark SIGO, in typed
form on the Principal Register for goods identified as
“wines” in International Cass 33.' The applicant has
i ndi cated the Spanish word “Siglo” is translated as

“Century.”

! Serial No. 78/074,052. The application contains an allegation
of a bona fide intention to use the nmark in comrerce.
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The exam ning attorney has refused to register the
mar k under Section 2(d) of the Trademark Act because of a
prior registration for the mark SI GO DE ORO shown bel ow
for goods identified as “runf in International O ass 33.2

15 U.S.C. § 1052(d).

The mark is lined for the color gold and the words “Siglo
de O 0’ are translated as “Gol den Century.”

After the exam ning attorney made the refusal final,
this appeal foll owed.

The exami ning attorney’s position is that the term
SIGOin the registrant’s mark i s prom nently displayed and
the term“OROis translated as gold and the termgold is
one of the colors that rumcones in.” Examning Attorney’s
Brief at 3. The exam ning attorney held that the points of
simlarities are greater than the differences between the
mar ks because they share a common dom nant elenment. 1In
addition, the exam ning attorney found that the goods are
related. She cited a prior case, apparently involving

applicant, in which the Board found that w ne and whi skey

2 Regi stration No. 2,270,857, issued August 17, 1999.
2
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were rel ated goods. |In re AGE Bodegas Unidas, S. A, 192

USPQ 326 (TTAB 1976). The exam ning attorney determ ned
that the goods in this case (rumand wine) “are marketed to
t he sane consunmers and are sold through the sane channel s
of trade.” Examning Attorney’'s Brief at 6. The exam ning
attorney al so submtted copies of nine use-based
regi strations as evidence that wine and rum have been
regi stered by the sanme party under a common nark
Applicant, on the other hand, maintains that the
registered mark is translated as “gol den century” while
applicant’s mark is translated sinply as “century.” The
regi stered mark, applicant argues, “suggests entirely
di fferent neanings than the Applicant’s mark” (Applicant’s
Brief at 5) and the fact that both nmarks contain a conmon
term does not nean the marks are confusingly simlar.
Applicant al so disputes that the registrations that the
exam ning attorney has placed in evidence denonstrate that
t he goods travel in the sane channels of trade. Finally,
appl i cant argues that w ne purchases are not inpul se
purchases, “consuners of fine wines are a group of
sophi sticated purchasers,” and the “sophistication of the
average W ne consuner is world renowned.” Applicant’s

Brief at 11. Applicant concludes by arguing that the
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differences in the marks and the goods support the reversal
of the refusal to register.

We affirm

In a case involving a refusal under Section 2(d), we
anal yze the facts as they relate to the relevant factors

set out inlnre Majestic Distilling Co., 315 F.3d 1311, 65

usP@2d 1201, 1203 (Fed. Cir. 2003). See also Inre E. |I.

du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563, 567

(CCPA 1973); and Recot, Inc. v. Becton, 214 F.3d 1322, 54

UsP2d 1894, 1896 (Fed. Cir. 2000). 1In considering the

evi dence of record on these factors, we nust keep in mnd
that “[t]he fundanental inquiry mandated by § 2(d) goes to
the cunul ative effect of differences in the essential
characteristics of the goods and differences in the marks.”

Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d

1098, 192 USPQ 24, 29 (CCPA 1976).

We start with a conparison of the applicant’s mark
SIGO and registrant’s mark SI GLO DE ORO (stylized).
First, regarding applicant’s argunents regarding the
stylization of the registered mark, since applicant’s mark
is shown in typed form no difference can be asserted with

the stylization of the registered mark. Squirtco v. Tony

Corp., 697 F.2d 1038, 1041, 216 USPQ 937, 939 (Fed. Gr

1983) (“[T] he argunent concerning a difference in type
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style is not viable where one party asserts rights in no
particul ar display. By presenting its mark nerely in a
typed drawing, a difference cannot |egally be asserted by
that party. Tony asserts rights in SQU RT SQUAD regardl ess
of type styles, proportions, or other possible variations.
Thus, apart fromthe background, the displays nust be
considered the sane”).

Next, we conpare the words in the marks and, having
done so, we find that they are simlar. Both marks contain
the sane word SIGO Indeed, it is the only word in
applicant’s mark and it is the first word in the registered
mark. Registrant’s mark al so contains the additiona
Spani sh words DE ORO, which are translated as “gol den.”
Despite the presence of these words in the registration, we
find that the marks still | ook and sound very simlar
i nasmuch as they begin with the same word “Siglo.”

Cunni ngham v. Laser Golf Corp., 222 F.3d 943, 55 USPQd

1842, 1845 (Fed. Cir. 2000) (“[B]ecause both marks begin
with "laser,"” they have consequent simlarities in

appear ance and pronunci ation”) (quotation marks in original
omtted). In addition, the presence of the words DE ORO
woul d not significantly change the neaning and comerci a

i npression of the marks. Coca-Cola Bottling Co. v. Joseph

E. Seagram & Sons, Inc., 526 F.2d 556, 188 USPQ 105, 106
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(CCPA 1975) (“When one incorporates the entire arbitrary
regi stered mark of another into a conposite mark, inclusion
in the conposite mark of a significant nonsuggestive

el enent does not necessarily preclude the nmarks form bei ng
so simlar as to cause a |ikelihood of confusion”). Even
to those famliar with the Spani sh | anguage, the difference
i n nmeani ng and commerci al inpression between “century” and
“gol den century” is not substantial. To those not fl uent
in Spanish, the differences would be even | ess prom nent.

In re Dixi e Restaurants, 105 F.3d 1405, 41 USPQ 1531, 1534

(Fed. Gr. 1997) (nore weight given to common dom nant word

DELTA); Wella Corp. v. California Concept Corp., 558 F.2d

1019, 194 USPQ 419, 422 (CCPA 1977) (CALI FORNI A CONCEPT and
surfer design likely to be confused with CONCEPT for hair
care products). W find that the differences between the
mar ks are not enough to avoid confusion if the goods are
rel at ed.

Therefore, we next exami ne the relationship of the
goods, wine and rum There is certainly no rule that the
use of simlar marks on different al coholic beverages

always results in a likelihood of confusion.® However, it

® See, e.g., GH Muinmm & Cie v. Desnoes & Geddes Ltd., 917 F.2d
1292, 16 UsSPQ2d 1635, (Fed. Cir. 1990) (RED STRIPE and design for
beer not confusingly simlar to a design of a red stripe for

wi nes and sparkling wines); National Distillers and Chem ca

Corp. v. WlliamGant & Sons, Inc., 505 F.2d 719, 184 USPQ 34
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is not necessary that the respective goods be identical or
even conpetitive in order to support a finding of

i kelihood of confusion. Rather, it is sufficient that the
goods are related in some nmanner or that the circunstances
surrounding their marketing are such that they would be
likely to be encountered by the same persons in situations
that woul d give rise, because of the marks used thereon, to
a mstaken belief that they originate fromor are in sone
way associated with the sane producer or that there is an
associ ation or connection between the producers of the

respective goods. See Inre Melville Corp., 18 USPQd

1386, 1388 (TTAB 1991); In re Cpus One Inc., 60 USPQd

1812, 1814-15 (TTAB 2001).
The question of whether specific al coholic beverages
are related to other beverages has been the subject of

numer ous cases. See, e.g., ACGE Bodegas Uni das, 192 USPQ at

326 (“[T]here is clearly a relationship between w ne and
whi skey, both of which al coholic beverages are sold through
the sane specialized retail outlets to the sane purchasers,

and are frequently bought at the sane tine”); In re Rola

Wi nbrennerei Und Li korfabrik GrbH & Co., 223 USPQ 57, 58

n.1 (TTAB 1984) (“Nevertheless, it is fair to say that

(CCPA 1974) (DUET on prepared al coholic cocktails and DUVET for
French brandy and |iqueurs not confusingly simlar).
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adul ts who consune al coholic beverages can and do consune
soft drinks as well. There are no limtations as to
channels of trade in the descriptions of goods before us
and there can be little question that al coholic beverages
and soft drinks, travelling in their respective channels of
trade (and, quite likely, overlapping in nmany respects) can
and woul d cone to the attention of the mllions of adults
who drink the forner”).

In a specific case involving rumand other distilled
al cohol i ¢ beverages and wi ne, the Board found that there
was a relationship between these al coholic beverages.

In the case before us there is no doubt but that
purchasers could readily distinguish the products of
opposer fromthose of applicant. However, the
products of both parties are al coholic beverages which
fl ow through the sanme channels of trade to the sane

cl ass of purchasers, and we believe that a prospective
purchaser of an al coholic beverage upon entering and
browsi ng through the various al coholic products

| ocated or displayed on the various shel ves or
counters in retail |iquor establishnents woul d, upon
encount ering a whi skey, rum brandy or vodka
identified by the term "MONARCH', and then continui ng
on his jaunt to another counter or section of the sane
store and seeing a w ne or chanpagne sold under the
identical mark "MONARCH', be likely to believe that
bot h products originated with the same producer.

Monarch Wnes Co., Inc. v. Hood River Distillers, Inc., 196

USPQ 855, 857 (TTAB 1977).
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Recently, the Federal Circuit has al so addressed the
i ssue of the relationship between various al coholic
bever ages.

The PTO responds, and we agree, that malt |iquor and
tequila are simlar by virtue of the fact that both
are al coholic beverages that are marketed in many of

t he sane channels of trade to nany of the sane
consuners. Al though the PTO apparently found no

evi dence of any manufacturer who both brews malt
liquor and distills tequila, Myjestic has not shown
that the PTO s |ack of evidence in that regard is

rel evant. Unless consunmers are aware of the fact, if
it is one, that no brewer also manufactures distilled
spirits, that fact is not dispositive. The DuPont
factors require us to consider only “trade channels,”
whi ch may be, but are by no neans necessarily,
synonynous wi th manufacturing channels. In this case,
Maj estic has not denonstrated that consuners

di sti ngui sh al coholic beverages by manufacturer rather
t han brand nane.

Mpj estic Distilling, 65 USPQd at 1204.%

Regardi ng the issue of whether the goods are rel ated,
t he exam ning attorney has placed in the record nine use-
based registrations that show that the same party has
registered the sanme mark for wine and rum See
Regi stration Nos. 2,528,250; 2,215,583; 2,505, 385;
2,402, 053; 2,404,673; 2,000,976; 1,910,791; 1,747,347, and

1,550,458. See In re Mucky Duck Miustard Co., 6 USPQd

“ W are also aware of the case of In re National Distillers &
Chem cal Corp., 297 F.2d 941, 132 USPQ 271 (CCPA 1962) in which
the CCPA noted there were differences in the nmarks and goods
(MERI TO for rum and MARQUES DEL MERI TO for wi nes). These
factors, along with a consent to register by the registrant,
resulted in the CCPA concluding that there was no |ikelihood of
confusion. There is no consent to register in the instant case.




Ser. No. 78/074,052

1467, 1470 n.6 (TTAB 1988) (Al though use-based, third-party
regi strations “are not evidence that the marks shown
therein are in use on a conmercial scale or that the public
is famliar with them [they] may have sone probative val ue
to the extent that they may serve to suggest that such
goods or services are the type which may enanate from a

single source”). See alsoln re Albert Trostel & Sons Co.,

29 USPQ2d 1783, 1786 (TTAB 1993). This evidence and the
case |law |l eads us to conclude that rumand w ne are not so
dissimlar that the goods woul d not be considered rel ated
by the rel evant purchasers.

Anot her factor we consider is the channels of trade.
“IS]ince there are no restrictions wth respect to channels
of trade in either applicant's application or opposer's
regi strations, we nust assunme that the respective products
travel in all normal channels of trade for those al coholic

beverages.” Schieffelin & Co. v. Ml son Conpanies Ltd., 9

UsP2d 2069, 2073 (TTAB 1989). There are no restrictions
on the goods in this case, so we nust presune that
applicant’s wnes and registrant’s rumare likely to be
sold through at |east sone of the sane channels, i.e.,
stores that sell various al coholic beverages.

We al so believe that applicant’s malt liquor is

sufficiently related to opposer’s Cognac brandy that,
when sold under simlar marks in the sane channel s of

10
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trade, such as bars, restaurants and |iquor stores,
confusion is likely. Wile we have no doubt that
purchasers are not likely to consunme a nmalt [|iquor
thinking that it is Cognhac brandy, in view of the
simlarities of the mark it is reasonable to assune

t hat purchasers may believe that BRADOR malt |iquor is
anot her prem uminported al coholic beverage sold by

t he sane conpany which sells expensive BRAS D OR
Cognac Brandy.

ld. See also Fleischmann Distilling Corp. v. Mier Brew ng

Co., 314 F.2d 149, 136 USPQ 508, 514 (9th Gir. 1963) (BLACK
& WHI TE scot ch whi skey confusingly simlar to BLACK & WHI TE
beer; purchasers may believe that beer may be produced
under the supervision of the scotch whiskey distiller or
pursuant to sone other arrangenent with them.

In response to applicant’s argunent that “consuners of
fine wne are a group of sophisticated purchasers”
(Applicant’s Brief at 11), we note that applicant’s
identification is not limted to fine w nes.

Appl i cant does not dispute the identity of the goods
but, rather, argues that its wine and the wne sold
under the cited "PETRUS' trademark are expensi ve,
high-quality wine sold to a small group of extrenely
sophi sti cated wi ne connoi sseurs through high-quality
Wi ne and spirits stores and that these well-inforned
consuners are cogni zant of the vineyard nam ng
conventions in France and are sensitized to the

vi neyard nami ng practices whereby no connection

bet ween vi neyards is presuned due to the inclusion of
part of one vineyard's nanme in the nane of another
near by, al beit unrelated, vineyard. The problemwth
this argunent is that applicant is attenpting to
restrict the scope of its goods in its application and
t he scope of the goods covered in the cited
registration by extrinsic argunment and evi dence while
neither the recitation of goods in applicant's

11
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application nor the recitation of goods in the cited
registration is so restricted. It is well settled
that in a proceeding such as this, the question of
i keli hood of confusion nust be determ ned by an
anal ysis of the marks as applied to the goods
identified in the application vis-a-vis the goods
recited in the registration, rather than what
extrinsic evidence shows those goods to be.

In re Bercut -Vandervoort & Co., 229 USPQ 763, 764-65 (TTAB

1986). See also Qpus One, 60 USPQR2d at 1817 (“'[Wi ne’

nmust be presumed to enconpass inexpensive or noderately-
priced wine”).
| nasnuch as applicant’s goods are sinply identified as

“wines,” we must not read limtations into the
identification of goods. Applicant’s goods are considered
to include all types of w nes sold through all nornal
channel s of trade. (Qbviously, purchasers of wine in
general are not necessarily sophisticated and this factor
does not indicate that confusion is unlikely. 1In addition,
“[ o] ne can concede an enornmous growth in recent years of
buyer sophistication in w ne purchasing w thout concl usion
that this would obviate |ikelihood of confusion or

transformall buyers into discrimnating purchasers i mune

fromsource confusion.” In re Jakob Demmer KG 219 USPQ

1199, 1201 (TTAB 1983). There is also no evidence that
wi ne and rum woul d not be inpul se purchases as applicant

suggests. Accord Myjestic Distilling, 65 USPQ2d at 1207

12
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(“[Malt liquor and tequila are both fairly inexpensive and
likely to be purchased on inpulse”).

Finally, having considered the record in the case, we
find that the marks SI GO and SI GO DE ORO (stylized) are
simlar and that the goods are related. When potentia
custoners who are famliar with SIGLO DE ORO rum woul d
encounter SIGO w ne, they are likely to believe that there
woul d be sone rel ationship or association between the
sources of these products. Therefore, we conclude that
there is a likelihood of confusion. Even if we had any
doubts about whether there is a |likelihood of confusion, it
has | ong been the law that we must resolve those doubts in
favor of the prior registrant and agai nst the newconer. In

re Pneunati ques, Caoutchouc Manufacture et Pl astiques

Kl eber- Col onbes, 487 F.2d 918, 179 USPQ 729, 729-30 (CCPA

1973); In re Hyper Shoppes (Ghio), Inc., 837 F.2d 463, 6

USPQd 1025, 1026 (Fed. Cir. 1988)

Decision: The refusal to register is affirned.
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