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Opi ni on by Seeherman, Adm nistrative Trademark Judge:

Johnson & Johnson, assignee of Arrow | nternational
| nvest ment Corp., has appealed fromthe final refusal of
the Trademark Exami ning Attorney to regi ster NAVI GATOR as a
trademark for “nedical devices, nanely, pain nanagenent

catheters.” The application, which was filed on
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January 22, 2001, is based on an asserted bona fide
intention to use the mark in conmerce.

Regi strati on has been refused pursuant to Section 2(d)
of the Trademark Act, 15 U S.C. 1052(d), on the ground that
applicant’s mark so resenbl es the mark NAVI GATOR,
previously registered for “extracorporeal electronic
apparatus for |ocating the position of a catheter disposed

within a patient’s body”?!

as to be likely, if used in
connection with applicant’s identified goods, to cause
confusion or mstake or to deceive.

Bot h applicant and the Exam ning Attorney have fil ed
appeal briefs. Applicant did not file a reply brief, nor
did it request an oral hearing.

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forthinInre E. I. du Pont de Nemours & Co., 476 F. 2d
1357, 177 USPQ 563 (CCPA 1973). In any likelihood of
confusion analysis, two key considerations are the
simlarities between the marks and the simlarities between

t he goods. Federated Foods, Inc. v. Fort Howard Paper Co.,

544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

! Registration No. 2,339,532, issued April 11, 2000, and
claimng dates of first use of Decenber 3, 1994.
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The marks here are identical. As our principa
review ng court said inlIn re Shell Gl Co., 992 F.2d 1204,
26 USPR2d 1687, (Fed. Cir. 1993), the identity of words,
connot ati on, and conmerci al inpression weighs heavily
agai nst the applicant. Even when goods or services are not
conpetitive or intrinsically related, the use of identica
marks can lead to the assunption that there is a common
source.

Turning to the goods, applicant’s are pai n managenent
catheters, while the registrant’s are an apparatus for
| ocating the position of a catheter wwthin a patient’s
body. Applicant argues that there are obvious differences
bet ween the goods, including that registrant’s is not a
catheter, but an electronic device which is used outside
the body, while applicant’s is inserted within the body.
Applicant also points out that its device and the
regsitrant’s cannot be substituted for each other. W
agree that there are clear differences between the goods,
and that “there is no risk that the simlarities between

the marks would result in physicians using the wong

medi cal tool.” Applicant’s brief, p. 6. However, the
guestion we nust determne is not whether the goods will be

confused, but whether there is likely to be confusion over

the source of the goods. It is well-established that it is
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not necessary that the goods of the parties be sinmlar or
conpetitive or even that they nove in the sane channel s of
trade to support a holding of Ilikelihood of confusion. It
is sufficient that the respective goods of the parties are
related in some manner, and/or that the conditions and
activities surrounding the marketing of the goods are such
that they would or could be encountered by the sanme persons
under circunstances that could, because of the simlarity
of the marks, give rise to the m staken belief that they
originate fromthe sane producer. 1In re Internationa

Tel ephone and Tel egraph Corp., 197 USPQ 910, 911 (TTAB
1986)) .

There is an obvious conplenentary quality to
applicant’s and registrant’s goods, nanely, registrant’s
apparatus can be used to locate the position of applicant’s
pai n managenent catheters. Moreover, the Exam ning
Attorney has submitted third-party regi strations which show
t hat conpani es have registered their marks for both
catheters and devices to |ocate catheters. Although the
conpani es have not used a single mark for both goods, the
regi strations do show that both types of goods may emanate
fromthe same source.

Applicant’s primary argunent is that its catheters are

epi dural catheters specially designed to be inserted into
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the spinal cords of patients so that physicians can
adm ni ster pain nedication, and that these goods are

mar ket ed t o neurosurgeons and anesthesiologists. On the
ot her hand, applicant asserts (w thout any supporting
evidence) that registrant’s goods are used to | ocate
central venous catheters in patients, and are used in
procedures perforned in the field of cardiol ogy.

The major problemw th applicant’s argunent is that
the question of |ikelihood of confusion nust be determ ned
based on an analysis of the mark as applied to the goods
and/or services recited in an applicant’s application vis-
a-vis the goods and/or services recited in the cited
regi stration. See Canadi an |Inperial Bank of Comrerce v.
Wel |s Fargo Bank, NA, 811 F.2d 1490, 1 USPQ2d 1813 ( Fed.
Cir. 1987); Inre WIIliam Hodges & Co., Inc., 190 USPQ 47
(TTAB 1976). The registrant’s goods, as identified in the
regi stration, are not limted to use in cardiology, but my
be used to | ocate the sane pai n managenent catheters
identified in applicant’s application. Thus, we nust,
based on the identifications, assune that the goods are
used by doctors and other professionals in the sanme field.

Because the goods, as identified, are conplenentary,
and because the evidence shows that goods of these types

may emanate froma single source, we find that the goods
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are related, and that consuners, upon seeing the identical
mar k NAVI GATOR on pai n managenent catheters, are likely to
believe that they cone fromthe sane source as the

regi strant’s catheter-|locating apparatus.

In reaching this conclusion we have given due
consideration to applicant’s argunment that the purchasers
and users of these goods are sophisticated. W certainly
agree that the physicians and ot her professionals who would
use both pain managenent catheters and an el ectronic
apparatus for locating the position of a catheter within a
pati ent woul d be know edgeabl e and careful about their
work. It is not as clear to us that the decision to
purchase a catheter for adm nistering pain nedication would
be the subject of great deliberation, as we have no
i nformati on about whether such a catheter is a
sophi sticated or expensive piece of equipnment, or would be
nore simlar to a needle for giving injections. However,
even if we assune that catheters for pain nedication are
purchased with care, we do not believe that the
sophi stication of the purchasers would avoid confusion. As
not ed above, the marks are identical, and goods of the type
of both applicant and the regi strant can emanate from a
single source. As a result, doctors and hospital staff who

use and/ or purchase such equi pnent are |ikely to assune,
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when the identical and arbitrary mark NAVI GATOR i s used on
both, that they conme fromthe sanme source.

We al so note applicant’s argunent that it is highly
unlikely that the custoners for applicant’s and
regi strant’s goods woul d purchase or use themw thout first
investigating their source. To the extent that applicant
i s suggesting that confusion is not |ikely because
consuners will know the conpany nanes of the sellers of the
products, that argunent is to no avail. It is our nandate
to determ ne whether applicant’s use of NAVI GATOR for its
pai n managenent catheters is likely to cause confusion with
the regi stered mark NAVI GATOR for the identified catheter
| ocati ng apparatus, not whether confusion is likely if
consuners ignore those trademarks and rely on other indicia
of origin.

Finally, we think this situation is appropriate for
i nvoking the well -established principle that doubt nust be
resol ved agai nst the newconer and in favor of the prior
user or registrant. See In re Pneunatiques, Caoutchouc
Manuf acture et Pl astiques Kl eber-Col onbes, 487 F.2d 918,
179 USPQ 729 (CCPA 1973). Here, although the registrant’s
mark was registered in 2000, based on an application filed

in 1997 and use claimed in 1994, applicant, rather than
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adopting a different mark, chose to file an intent-to-use
application for the identical mark in 2001.

Decision: The refusal of registration is affirnmed.



