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(Thomas G Howel |, Managi ng Attorney).

Bef ore Seeherman, Walters and Bucher, Admi nistrative
Trademar k Judges.

Opi ni on by Bucher, Adm nistrative Trademar k Judge:

Mot onto Ltd. seeks registration on the Principal

Regi ster for the mark TOMCAT QUI CKSTRI KE f or

“rodenticides” in International Cass 5.1

This case is now before the Board on appeal fromthe
final refusal to regi ster based upon Section 2(d) of the
Trademark Act, 15 U.S. C. 81052(d). The Trademark Exam ning
Attorney has held that applicant’s mark, when used in

connection with the identified goods, so resenbles the mark

1 Application Serial No. 76294290 was filed on August 2, 2001
based upon applicant’s allegations of use in conmerce at |east as
early as June 1, 2001.
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QUI KSTRI KE which is registered for “insecticides for

agricultural, donestic and comercial use,”? also in

International Class 5, as to be likely to cause confusion,
to cause m stake or to deceive.

Applicant and the Trademark Exam ning Attorney have
fully briefed this appeal but applicant did not request an
oral hearing.

We affirmthe refusal to register

Appl i cant contends that rodenticides and insecticides
are not related goods; and furthernore, that the marks,
when considered in their entireties, are not confusingly
simlar. In turn, the Trademark Exam ning Attorney argues
that the marks are highly simlar as to overall comrercia
i npression; and that the record denonstrates that these
goods are indeed rel at ed.

Qur determ nation under Section 2(d) is based upon an
analysis of all of the facts in evidence that are rel evant
to the factors bearing on the issue of |ikelihood of

confusion. In re E |I. du Pont de Nemours & Co., 476 F.2d

1357, 177 USPQ 563 (CCPA 1973). In any likelihood of

confusion analysis, two key considerations are the

2 Regi stration No. 2034468 issued on January 28, 1997,
Section 8 affidavit accepted and Section 15 affidavit
acknow edged.
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simlarities between the marks and the rel ationship of the

goods. Federated Foods, Inc. v. Fort Howard Paper Co., 544

F.2d 1098, 192 USPQ 24 (CCPA 1976).

We turn first to the du Pont factor focusing on the
rel ati onship of the goods as described in the application
and the cited registration. 1t is well settled that goods
need not be identical or even conpetitive in nature in
order to support a finding of |ikelihood of confusion.
Instead, it is sufficient that the goods are related in
some manner and/or that the circunstances surroundi ng their
mar keting are such that they would be likely to be
encountered by the sane persons under situations that would
give rise, because of the marks enpl oyed in connection
therewith, to the m staken belief that they originate from
or are in sone way associated with the sanme entity or

provi der. See Mnsanto Co. v. Enviro-Chem Corp., 199 USPQ

590, 595-96 (TTAB 1978) and In re International Tel ephone &

Tel egraph Corp., 197 USPQ 910, 911 (TTAB 1978).

I n support of applicant’s position that these two
chem cal pesticides are not related, applicant’s Marketing
Manager, Todd Butzow, signed a declaration enphasizing the
differing functions, applications and active ingredients of

applicant’s and registrant’s respective products:
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The definition of rodenticide is a chem cal
substance used to kill rodents. The definition of
insecticide is a chem cal substance used to kil
insects. Practically, the two kinds of products are
different in several ways:

1. First the products have two distinct
targets. Customers buy rodenticides to kil
mce or rats. Custoners buy insecticides to
either repel or kill insects. The need for
a rodenticide is separate and unrelated to
the need for an insecticide. For exanple,
the need to elimnate mce froma barn is
unrelated to the need to repel insects
during a famly picnic.

2. Second, the two kinds of products have
di fferent nmethods of application. A
rodenticide nust be ingested by the animal.
An insecticide typically is effective on
contact by the insect.

3. Third, the active ingredients of the two
ki nds of products are different.
Rodenti ci des general |y use anti-coagul ants,
and insecticides generally use a nerve
t oxin.

For all these reasons, rodenticides and insecticides
serve unrel ated purposes and are not used together.
On the other hand, the Trademark Exam ni ng Attorney
attached to her initial Ofice action copies of a nunber of
valid and subsisting third-party registrations where the
same nmarks are registered for both insecticides and
rodenticides.® Although federal registrations are not

evi dence of what happens in the marketplace, third-party

3 See Reg. No. 0615591 for TH MET, Reg. No. 1117546 for
BOLERO, and Reg. No. 1499179 for MOORVAN S.
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regi strations which individually cover a nunber of
different itens and which are based on use in conmerce
serve to suggest that the |listed goods and/or services are
of a type that may emanate froma single source. See Inre

Al bert Trostel & Sons Co., 29 USPQ2d 1783 (TTAB 1993).

Anmong these registrations, she noted that one of
applicant’s own now expired regi strations belies M.
But zow s st atenent . *

Under our |egal precedent, in order to find that these
goods are related, it does not matter that the goods target
distinctly different pests with dissimlar active
i ngredi ents applied by disparate nethods. Rather, the
focus of our inquiry nust be on whether the goods are of a
type which can cone fromthe sane source (viz. third-party
regi strations) and mght well be encountered by the same
menbers of the general public wanting to control a variety
of pests in their homes (e.g., cockroaches and mce).
Applying this standard, we concur with the position of the
Trademar k Exam ning Attorney on this question, and find

that insecticides and rodenticides are rel ated goods.

4 In a registration assigned to Motonto, the mark PIVALYN is
regi stered for both “insecticides and rodenticides in |liquid and
solid formand plastic pellets having water sol uble insecticide
and rodenticide material deposited on the surface thereof.”
(Reg. No. 1172811 issued on Cctober 13, 1981)
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Turning then to the simlarity or dissimlarity of the
marks in their entireties, we find a strong simlarity in
the two marks. The Trademark Exam ning Attorney argues
that applicant has essentially appropriated registrant’s
di stinctive product mark QUI KSTRI KE / QUI CKSTRI KE ('t he
slight difference in spelling is unlikely even to be
noti ced by the average consuner), and sinply added its
house mark, TOMCAT. As noted by the Tradenmark Exam ning
Attorney, the general rule is that the presence of a house
mark in one of two otherwi se confusingly simlar marks wl|l
not serve to avoid a |ikelihood of confusion.?

Exceptions to this general rule are nmade (1) in cases
where the two “product” marks have recogni zabl e

di fferences, such that the degree of simlarity between

5 See In re Apparel Ventures, Inc., 229 USPQ 225 (TTAB 1986)
(SPARKS for shoes, boots and slippers confusingly simlar to
SPARKS BY SASSAFRAS for wonen’s clothing itens); In re Riddle,
225 USPQ 630 (TTAB 1985) (R CHARD PETTY' S ACCUTUNE for autonotive
service centers confusingly simlar to ACCUTUNE for autonotive
testing equipnment); In re Chanpion International Corporation, 196
USPQ 48 (TTAB 1977) (HAMVERM LL M CR CHECK- VATE for paper for
witing, printing, duplicating and office use confusingly simlar
to CHECK MATE for envelopes); Inre C F. Hathaway Conpany, 190
USPQ 343 (TTAB 1976) (HATHAWAY GOLF CLASSIC for nen’s knitted
sport shirts confusingly simlar to GOLF CLASSIC for nmen’s hats);
Inre Christian Dior, S A, 225 USPQ 533 (TTAB 1985) (LE CACHET
DE DDOR for nmen’s dress shirts likely to cause confusion with
CACHET for dresses, cologne, etc.); In re Cosvetic Laboratories,
Inc., 202 USPQ 842 (TTAB 1979) (HEAD START COSVETIC likely to
cause confusion with HEAD START); In re The United States Shoe
Cor poration, 229 USPQ 707 (TTAB 1985) (CREST CAREER | MAGES v.

CAREER | MAGES) .
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themis sufficiently slight that the addition of the trade
name or house mark is enough to render the marks as a whol e
di stingui shabl e;® and (2) in cases where the product mark is
nmerely descriptive of the goods or services and therefore
woul d not be regarded by purchasers as a source-indicator.’
Nei t her of these exceptions to the general rule applies in
this case. Accordingly, we find that these marks are
confusingly simlar.

I n concl usion, given that the goods are rel ated and
the marks are confusingly simlar, we find that TOMVCAT

QUI CKSTRI KE for rodenticides is likely to cause confusion

with QUI KSTRI KE for insecticides.

Deci sion: The refusal to register under Section 2(d)

of the Trademark Act is hereby affirned.

6 See The Morrison MIling Co. v. CGeneral MIls, Inc., 168
USPQ 591 (CCPA 1971) (MORRISON' S CORN-KI TS for prepared corn
bread m x not confusingly simlar to KIX or CORN KI X for

br eakfast cereal); Rockwood Chocolate Co., Inc. v. Hoffrman Candy
Co., 152 USPQ 599 (CCPA 1967) (ROCKWOCD BAG O GOLD for candy not
confusingly simlar to CUP-O GOLD for candy); and S.M Flicki nger

Co., Inc. v. Beatrice Foods Co., 174 USPQ 51 (TTAB 1972) ( MEADOW
GCOLD ZOOPER DOCPER for ice cream ice mlk, etc. is not
confusingly simlar to SUPER DUPER for ice crean

! See In re Application of Merchandising Mtivation, |nc.

184 USPQ 364 (TTAB 1974) (MM NMENS WEAR for fashion consulting
services not confusingly simlar to MENSWEAR for a sem nonthly
magazi ne; and Food Specialty Co., Inc. v. Kal Kan Foods, Inc.,
180 USPQ 136 (CCPA 1973) (KAL KAN KITTY STEWis not confusingly
simlar to KITTY for cat food).




