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Bef ore Walters, Chapnman and Bucher, Adm nistrative
Trademar k Judges.

Opi ni on by Bucher, Adm nistrative Trademark Judge:

The Gane Tracker, Inc. seeks registration on the
Principal Register for the mark Rl VERBOTTOM f or goods
identified as “archery arrows having a distinctive

canmoufl age pattern inprinted thereon, and coll apsible

encl osures having a distinctive canoufl age pattern

imprinted thereon, nanely hunting blinds,” in International
Class 28.1
! Application Serial No. 76208127 was filed on February 12,

2001, based upon applicant’s allegation of use in conmerce at
| east as early as Novenber 2000. Although the application as
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This case is now before the Board on appeal fromthe
final refusal to regi ster based upon Section 2(d) of the
Trademark Act, 15 U. S.C. 81052(d). The Trademark Exam ning
Attorney has held that applicant’s mark, when used in
connection with the identified goods, so resenbles the mark

RI VER BOTTOWM5, which is registered for “stencil kit for

use in connection w th canouflage painting of hunting
equi pnent,” in International Class 16,2 as to be likely to
cause confusion, to cause m stake or to deceive.

Applicant and the Trademark Exam ning Attorney have
fully briefed this appeal but applicant did not request an
oral hearing.

W affirmthe refusal to register

Appl i cant contends that its mark creates a different
comerci al inpression; that consunmers woul d never confuse
stencil kits with its arrows and hunting blinds; and that
it is not even clear that registrant actually has any
products on the market.

In turn, the Trademark Exam ning Attorney argues that
the marks are highly simlar as to overall commercia

i npression; and that the record denonstrates that hunting

filed al so contained goods in International Cass 25, this class
of goods was subsequently abandoned by applicant.
2 Regi strati on No. 2,325,584, issued on March 7, 2000.
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supply retailers sell goods of the type sold by registrant
and by applicant.

Qur determ nation under Section 2(d) is based upon an
analysis of all of the facts in evidence that are rel evant
to the factors bearing on the issue of |ikelihood of

confusion. In re E |I. du Pont de Nemours & Co., 476 F.2d

1357, 177 USPQ 563 (CCPA 1973). In any likelihood of
confusion analysis, two key considerations are the
simlarities between the marks and the rel ationship of the

goods. Federated Foods, Inc. v. Fort Howard Paper Co., 544

F.2d 1098, 192 USPQ 24 (CCPA 1976).

Turning first to a consideration of the rel atedness of
the respective goods, it is well settled that goods need
not be identical or even conpetitive in nature in order to
support a finding of Iikelihood of confusion. Instead, it
is sufficient that the goods are related in sone manner
and/ or that the circunstances surrounding their marketing
are such that they would be likely to be encountered by the
sanme persons under situations that would give rise, because
of the marks enpl oyed in connection therewith, to the
m st aken belief that they originate fromor are in sonme way
associated with the sane entity or provider. See Mnsanto

Co. v. Enviro-Chem Corp., 199 USPQ 590, 595-96 (TTAB 1978)




Serial No. 76208127

and I n re International Tel ephone & Tel egraph Corp., 197

USPQ 910, 911 (TTAB 1978).

Despite applicant’s argunents that these respective
goods are easily differentiated, we concur with the
position of the Trademark Exam ning Attorney that
applicant’s “archery arrows having a distinctive canoufl age
pattern inprinted thereon, and col |l apsi bl e encl osures
having a distinctive canoufl age pattern inprinted thereon,
namely hunting blinds,” and registrant’s goods identified
as “stencil kit for use in connection with canoufl age
pai nting of hunting equipnent,” are so closely related in a
conmerci al sense that, if rendered under simlar marks,
confusion as to their origin or affiliation would be
I'ikely.

Beyond the apparent |ogical connection between these
goods as identified, the Trademark Exam ning Attorney has
placed into the record printouts fromvarious websites
denonstrating a close relationship between these respective
goods. For exanple, on the Hunter’s Friend bow hunting

website, http://ww. huntersfriend.com, al phabetically

| isted product categories list “Arrows” and “Blinds” right
before “Canoufl age.” Then when the Trademark Exam ni ng
Attorney followed this “canouflage gear” link, the featured

canoufl age spray paint kit expressly included stencils.
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Simlarly, the Hunter’'s Specialties Network website at

http://ww. hunt erspec.comtouts its “cano paint” as good

for painting bows and blinds, and its “Permanent Canp Spray
Paint Kit” cones conplete with “leaf stencils.” A nunber
of other advertisenents and stories retrieved fromthe
LEXI S/ NEXI S dat abase placed into the record by the
Trademar k Exam ning Attorney denonstrate the conpl enentary
nature of canouflage painting kits to hunting blinds and
archery equi pnment.

In speaking to this particular du Pont factor,
appl i cant makes nmuch of the fact that the goods are in
entirely different classes of goods, and then argues as
fol | ows:

Stencils are generally flat and are very

different fromarrows and hunting bli nds.

The consuner is certainly not going to

confuse stencils with arrows or with hunting

bl i nds.
(Applicant’s appeal brief, p. 4). However, the question we
nmust decide is not whether consuners are likely to confuse
t he products, but whether they are likely to confuse the
source of the products. The evidence shows that these are
conpl enentary goods that nove in the same channel s of
trade. Both types of products, as identified, place the

sanme enphasis on canoufl agi ng hunters. Mreover, the nere

fact that applicant’s arrows and blinds are classified in
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one class while registrant’s canoufl age painting stencils
are in a different class does not nmean that such confusion
is not likely to result. The classification systemis for
t he convenience of the U S. Patent and Trademark O fi ce,
and does not serve as evidence for or against the

rel atedness of goods or services. See National Footbal

League v. Jasper Alliance Corp., 16 USPQ2d 1212, 1216 n. 5

(TTAB 1990).

We turn next to the du Pont factor focusing on the
simlarity or dissimlarity of the marks in their
entireties as to appearance, sound and connotati on.
Applicant contends that registrant’s Rl VER BOTTOVS nmar k

and its RIVERBOTTOM mark are different in all three

respects, while the Trademark Exami ning Attorney finds them
virtually identical as to appearance, sound and
connot at i on.

The differences between the registered mark and
applicant’s mark are fairly straightforward. Applicant’s
RI VERBOTTOM mark is in the singular formwhile registrant’s
mark is in the plural form Moreover, applicant’s mark, as
shown on the typed drawi ng of the application papers, has

no space between the words as does registrant’s Rl VER

BOTTOMS mar k.
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As to overall appearance, we find the absence of a
space in applicant’s mark provides for a negligible
difference in appearance. Moreover, as noted by the
Trademar k Exami ning Attorney, the specinmens show that
applicant actually uses this mark in a special formlogo
having a representation of an oak | eaf between the words

Rl VER and BOTTOM

RIVERJBOTTOM

Simlarly, when it is used in text, it is shown as
Ri verBottom Hence, in actual practice, applicant
elimnates any visual differences with the registered mark
growi ng out of the absence of a space between the words
“River” and “Bottonf as shown in the application draw ng.
The only other arguable difference in the marks is
applicant’s use of the singular form which we find
insignificant in ternms of the |ikelihood of confusion of

purchasers. See W/Ison v. Del aunay, 245 F.2d 877, 114 USPQ

339, 342 (CCPA 1957) [“There is no material difference in
t he trademark sense between the singular and plural form of

the word ZOWVBIE and they will therefore be regarded as the

sane mark”]; and In re Pix of America, Inc., 225 USPQ 691

(TTAB 1985).
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As to any aural difference associated with
registrant’s pluralization, this difference on the end of
the fourth and final syllable of these marks is so
insignificant that it cannot be viewed as a serious
di stinction between these two marks.

As to connotation, when used in connection with
canoufl age gear for hunters, we find that the terns Rl VER
BOTTOVS and RI VERBOTTOM wi I | bot h suggest essentially the
sane idea to prospective purchasers. One likely
connotation of these terns is the suggestion that the
coloration may “...resenbl e the appearance of |eaves, sticks
and other things that m ght be found ...at the bottomof a ...
river.” (Applicant’s brief, p. 4). Hence, we find that
t hese marks, whether found to be arbitrary or suggestive
when used with the goods identified herein, will convey
very simlar meanings.

In view of the foregoing, we conclude that purchasers
and prospective custoners, famliar with the registered
mar Kk RI VER BOTTOMS for canoufl age painting stencil Kkits,
woul d be likely to believe, upon encountering the highly
simlar mark RI VERBOTTOM for canoufl aged arrows and bl i nds,
that such closely related goods emanate fromor are

associated with the sane source.
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Finally, applicant argues that it is unclear whether
or not registrant “has any goods actually on the market”
(Applicant’s brief, p. 4) or is “actually selling any
commercial products.” (Applicant’s brief, p. 5). However,
in the context of an ex parte appeal, applicant’s argunent
that registrant may not be using his mark in connection
with the identified products is sinply not relevant. |If
applicant believes that registrant is not using the Rl VER
BOTTOVS mark, it is incunbent upon applicant to file a
petition to cancel the cited registration on the ground of
abandonnent, if appropriate. Oherw se, the fact that
applicant’s counsel could not |locate registrant’s cited
mark in conjunction with any products through an Internet
search is not particularly probative of whether there is a

I'i keli hood of confusion anong consuners in the marketpl ace.

Deci sion: The refusal to register under Section 2(d)

of the Trademark Act is hereby affirned.



