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Opi nion by Drost, Adm nistrative Tradenark Judge:

On Novenber 22, 2000, Spectrum Control, Inc.
(applicant) filed an application to register the mark POAER
SAFE (in typed form on the Principal Register for goods
ultimately identified as “conputer controlled intelligent
power distribution units (PDUs) and basic PDUs for both
alternating current and direct current applications with

functions of renote control, sequential delivery of power
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to outlets and nonitoring of power |oad, voltage,
tenperature and other variables” in International Cass 9.1

The exam ning attorney has refused to register
applicant’s mark under Section 2(d) of the Trademark Act
(15 U.S.C. 8 1052(d)) because of a prior registration for
the mark PONERSAFE (in typed fornm) for “electric batteries”
in International Cass 9.2 The exanining attorney al so
refused to register applicant’s mark because the
identification of goods uses a parenthesis for abbreviation
pur poses.

When the refusals were nmade final, this appea
f ol | oned.

The exam ning attorney argues that “[e] xcept for the
space in applicant’s mark, the marks are the sane in sound
and appearance.” Brief at 2. The exam ning attorney al so
found that applicant’s PDUs and registrant’s goods provide
power. In addition, the exam ning attorney nmaintains that
t he goods are conpl enentary because “PDUs may be used to
al |l ocate power generated by electric batteries.” Brief at
3. Because the exam ning attorney found that purchasers

are likely to believe that PONER SAFE PDUs emanate fromthe

! Serial No. 76/169,361. The application is based on an

al l egation of applicant’s bona fide intent to use the mark in
conmer ce.

2 Registration No. 1,465,265, issued Novenber 17, 1987,
Affidavits under Section 8 and 15 accepted or acknow edged.
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same source as POWNERSAFE el ectric batteries, the exam ning
attorney determ ned that there would be a likelihood of
confusion in this case. Regarding the identification of
goods, the examining attorney’s position is that, according
to TMEP § 1402.12, “the only tinme parentheses nmay be used
in an identification of goods is when the parentheses
merely explain or translate the matter preceding the
parent heti cal phrase in such a way that it does not affect
the clarity of the identification. The parenthesis in
applicant’s identification is not used for explanation or
transl ati on but for abbreviation purposes.” Brief at 6.
Appl i cant argues that the exam ning attorney “erred by
sinply discounting the sophistication of the buyers” of its
products. Brief at 10. Applicant maintains that its goods
are “commercial ly-sold goods” and there is “not even
evi dence to show that the same conpani es m ght be buying

t he goods of the applicant and the registrant.” 1d.

Finally, applicant points out that power’ in connection
with PDUs and batteries or related itens is not
particularly unusual.” Brief at 11. Applicant does not

di scuss the requirenment to anend its identification of

goods cl ause.®

® Despite applicant’s failure to respond, we reverse this
requirement. W find that applicant’s use of the parenthetica
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In a case involving a refusal under Section 2(d), we
anal yze the facts as they relate to the relevant factors

set out inln re Majestic Distilling Co., 315 F.3d 1311, 65

UsP@d 1201, 1203 (Fed. Cir. 2003). See alsoInre E. 1I.

du Pont de Nempurs & Co., 476 F.2d 1357, 177 USPQ 563, 567

(CCPA 1973); and Recot, Inc. v. Becton, 214 F.3d 1322, 54

USPQ2d 1894, 1896 (Fed. Cir. 2000). 1In considering the

evi dence of record on these factors, we nust keep in mnd
that “[t]he fundanental inquiry mandated by 8 2(d) goes to
the cunul ative effect of differences in the essential
characteristics of the goods and differences in the marks.”

Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d

1098, 192 USPQ 24, 29 (CCPA 1976).

The first factors we consider in this case are the
simlarities and dissimlarities of the marks. The marks
are PONER SAFE and PONERSAFE, both in typed form
Therefore, the only difference between the marks in this
case is the absence of a space in registrant’s nark.

Qobvi ously, the marks woul d be pronounced identically and
t hey woul d have the sanme neaning. The slight difference in

appear ance that m ght be caused by the absence of a space

expression is helpful, logical, and grammatically correct. It

al so provides “further information about the goods.” TMEP

§ 1402.12 (3% ed. 2002) (The “power distribution units” are also
known as “PDUs”).
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woul d not have any significant inpact on their conmercial

i npressions. Stockpot, Inc. v. Stock Pot Restaurant, Inc.,

220 USPQ 52, 54 (TTAB 1983), aff’'d, 737 F.2d 1576, 222 USPQ
665 (Fed. Cir. 1984) (“There is no question that the marks
of the parties [ STOCKPOT and STOCK POTI] are confusingly
simlar. The word marks are phonetically identical and

visually alnost identical”); In re Best Western Fam |y

St eak House, Inc., 222 USPQ 827, 827 (TTAB 1984) (“There

can be little doubt that the marks [ BEEFMASTER and BEEF
MASTER] are practically identical”). Because the only

di fference between these marks is that one contains a
space, the virtually identical nature of the marks is a
significant factor in our |ikelihood of confusion analysis.

In re Shell G| Co., 992 F.2d 1204, 26 USP(QR2d 1687, 1688

(Fed. Cir. 1993) (“Wthout a doubt the word portions of the
two marks are identical, have the same connotation, and
give the same commercial inpression. The identity of the
wor ds, connotation, and conmercial inpression weighs
heavily against the applicant”). Finally, we agree with
applicant, who “concedes that the two narks are very
simlar, and that this factor wei ghs against registration.”
Brief at 5.

Next, we | ook at the goods of applicant and regi strant

to determne if there is a relationship between them W
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nmust consi der the goods as they are described in the
identification of goods in the application and

registration. Qctocom Systens, Inc. v. Houston Conputers

Services Inc., 918 F.2d 937, 16 USPQ2d 1783, 1787 (Fed.

Cr. 1990) (“The authority is |legion that the question of
registrability of an applicant’s mark nust be deci ded on
the basis of the identification of goods set forth in the
application regardl ess of what the record nay reveal as to
the particular nature of an applicant’s goods, the
particul ar channels of trade or the class of purchasers to
whi ch the sal es of goods are directed”). The cited
registration contains no limtations so we nust assune that
registrant’s electric batteries travel through all norma

channels of trade. Schieffelin & Co. v. Ml son Conpani es

Ltd., 9 uUsSP@d 2069, 2073 (TTAB 1989) (“[M oreover, since
there are no restrictions with respect to channels of trade
in either applicant's application or opposer's
regi strations, we nust assune that the respective products
travel in all normal channels of trade for those al coholic
beverages”). Therefore, we nust assune that the registrant
is selling all types of electric batteries.

Furthernore, it is not necessary for the exam ning
attorney to show that the registrant and applicant are

conpetitors.
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[ § oods or services need not be identical or

even conpetitive in order to support a finding of

i kelihood of confusion. Rather, it is enough that
goods or services are related in some manner or that
ci rcunstances surrounding their marketing are such
that they would be likely to be seen by the sane

per sons under circunstances which could give rise,
because of the marks used thereon, to a m staken
belief that they originate fromor are in sone way
associ ated with the sane producer or that there is an
associ ati on between the producers of each parties’
goods or services.

In re Melville Corp., 18 USPQ2d 1386, 1388 (TTAB 1991).

See also Shell QI, 25 USPQ@d at 1689 (“[E]ven when goods

or services are not conpetitive or intrinsically rel ated,

t he use of identical marks can lead to the assunption that
there is a common source”). Mreover, as discussed bel ow,
the advertising indicates that the goods are likely to be
pur chased by the sanme conpani es.

Applicant’s brochure states that: “To help our
custonmers distribute, control and nonitor the power and
signals driving their networks and equi pnment, Spectrum
Control has formed the Advanced Systenms Goup.” The
exam ning attorney has included a definition of a battery
as a “device that produces electricity to provide power for
radi os, cars, toys, etc.” Both applicant’s and
regi strant’s goods are involved in providing power to
equi pment. Applicant has admtted that its goods can be

used in conjunction with electric batteries. “Applicant’s
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goods act to distribute power which is produced el sewhere,
whet her at the local electric conpany, an on-site
generator, or even an electric battery.” Response dated
Septenber 28, 2001 at 2. Thus, PDUs and el ectric batteries
can be used in the sane systens. This supports a finding
that the goods woul d be purchased by the same custoners.
I n addi tion, other evidence indicates that PDUs and
batteries are sold by the sanme conpani es. See Mega- Power
Power System Catal og (“Qur product offerings include UPS
systens, DC rectifier systens, AC front-ends, batteries,
and power distribution systens”); DataCom Power, Inc. (On-
Li ne Power Power Distribution Units ...\ carry a full line
of Stationary Batteries”); Advanced Facilities, Inc.
(“Power Distribution Units (PDU)... Batteries”); Core Power,
Inc. (“Power Distribution Units (PDU) ...Batteries”). This
evi dence provi des support for the argunent that batteries
and power distribution systens would be sold to the sane
purchasers fromthe sanme busi nesses and that the channels
of trade would overlap. Therefore, the goods of applicant
and registrant are rel ated.

Appl i cant argues that purchasers of its goods are
sophi sti cated buyers based on the description of its goods
and its product information. However, when virtually

identical marks are used on conpl enentary and rel ated goods
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such as batteries and PDUs, even sophisticated purchasers

woul d i kely be confused. In re Total Quality Goup Inc.,

51 USPQ2d 1474, 1477 (TTAB 1999) (“[E]ven car ef ul
purchasers are not immune from source confusion”). See

also In re Hester Industries, Inc., 231 USPQ 881, 883 (TTAB

1986) (“Wiile we do not doubt that these institutional

pur chasi ng agents are for the nost part sophisticated
buyers, even sophisticated purchasers are not immune from
confusion as to source where, as here, substantially

i dentical marks are applied to related products”).

Wi | e applicant also argues that there is no evidence
that applicant’s nmark is fanobus, there is no requirenent
for an exam ning attorney to show that the cited mark is
fanous before |ikelihood of confusion can be found. See

Maj estic Distilling, 65 USPQ2d at 1205 (citation omtted)

(“Al though we have previously held that the fame of a
registered mark is relevant to likelihood of confusion, we
decline to establish the converse rule that Iikelihood of
confusion is precluded by a registered mark’ s not being
fanmobus”). Finally, while applicant points to another
registration for the mark POWR SAFE for an electric tool

tester® and that the term“power” is not an unusual termfor

* Regi stration No. 886, 698.
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t he goods of applicant and registrant, these facts do not
denonstrate that the cited registered mark is so weak that
the scope of protection to be afforded it would not extend
to prevent the registration of applicant’s mark.

Therefore, after considering all the relevant factors,
including the virtually identical nature of the marks and
the rel atedness of the goods, we conclude that confusion is
likely.

Deci sion: The exam ning attorney’s requirenent to
anend the identification of goods is reversed. The
examning attorney’s refusal to register applicant’s mark
POVNER SAFE for the identified goods because of a prior
registration for the mark PONERSAFE for electric batteries
on the ground that it is likely to cause confusion is

af firnmed.
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