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Opi ni on by Chapman, Adm nistrative Tradenark Judge:
On Novenber 3, 2000, Southeast-Atlantic Beverage
Corporation (a Florida corporation) filed an application to

regi ster on the Principal Register the mark shown bel ow

for goods identified, as amended, as “non-al coholic

beverages, nanely, carbonated and non-carbonated soft
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drinks” in International Cass 32.' The application is
based on applicant’s assertion of its bona fide intention
to use the mark in commerce on the identified goods.

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U . S.C. 81052(d), on the
ground that applicant’s mark, when used on its identified
goods, would so resenble the regi stered mark BRAVO for
“powders for nmking soft drinks” in International dass 32,°2
as to be likely to cause confusion, m stake or deception.

Appl i cant has appeal ed, and briefs have been fil ed.
Applicant did not request an oral hearing.

W affirmthe refusal to register. In reaching this
concl usi on, we have followed the guidance of the Court in
Inre E. I. du Pont de Nenours & Co., 476 F.2d 1357, 177
USPQ 563 (CCPA 1973). See also, In re Majestic Distilling
Conpany, Inc., 315 F.3d 1311, 65 USPQ2d 1201 (Fed. Gr.
2003). In any likelihood of confusion analysis, tw key
considerations are the simlarities between the marks and
the simlarities between the goods and/or services. See

Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d

! The identification of goods in the original application was set
forth as follows: “production and sales of non-al coholic

bever ages.”

2 Regi stration No. 803,999, issued February 15, 1966, Section 8
affidavit accepted, renewed. The clained date of first use is
March 18, 1964. The records of the USPTO indicate that the owner
by assignment of this registration is Del Mnte Corporation
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1098, 192 USPQ 24 (CCPA 1976). See also, Inre Dixie
Restaurants Inc., 105 F.3d 1405, 41 USPQ2d 1531 (Fed. Gr
1997) .

Turning first to a consideration of the marks,
applicant’s mark and the registered mark are virtually
i dentical, both consisting of the word “BRAVO and the
punctuation mark, “!.” \Wen analyzing applicant’s mark in
stylized lettering and the registered typed mark, it is not
i nproper to give nore weight to a domnant feature of a
mark, in this instance, the word BRAVO al ong with the
excl amation point appearing in both marks. See In re Dixie
Restaurants Inc., 105 F.3d 1405, 41 USPQ2d 1531 (Fed. Cr
1997); In re National Data Corporation, 753 F.2d 1056, 224
USPQ 749 (Fed. Cir. 1985); and In re Appetito Provisions
Co. Inc., 3 USP@d 1553 (TTAB 1987). Thus, applicant’s
mark and the registered mark are identical in sound and
connotation, and are very simlar in appearance and
comerci al inpression. Mreover, registrant’s mark appears
in typed formand, therefore, the protection to be accorded
registrant’s registration extends to stylization of its
mark, including in lettering simlar to that of applicant’s

mar k. 3

3 Applicant’s willingness to disclaimthe term“BRAVO (brief,
unnunbered page 2) is of no avail because the technicality of a
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Turning next to a consideration of the respective
goods, it is well settled that goods need not be identical
or even conpetitive to support a finding of |ikelihood of
confusion; it being sufficient that the goods are rel ated
in some manner or that the circunstances surrounding their
mar keting are such that they would |likely be encountered by
t he sane persons under circunstances that could give rise
to the m staken belief that they emanate fromor are
associated with the same source. See In re Peebles Inc.,
23 USPQ2d 1795, 1796 (TTAB 1992); and In re International
Tel ephone and Tel egraph Corporation, 197 USPQ 910 (TTAB
1978) .

Al'so, it has been repeatedly held t hat, when
eval uating the issue of |ikelihood of confusion in Board
proceedi ngs regarding the registrability of marks, the
Board is constrained to conpare the goods (or services) as
identified in the application with the goods (or services)
as identified in the registration. See Cctocom Systens
Inc. v. Houston Conputer Services Inc., 918 F.2d 937, 16

USPQ2d 1783 (Fed. Cir. 1990); and Canadi an | nperi al Bank of

di scl ainer has no |l egal effect on the issue of |ikelihood of
confusion, the public being unaware of what words have been
di scl ai ned during the prosecution of applications. See In re
Nati onal Data Corp., supra.
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Commerce, N. A v. Wlls Fargo Bank, 811 F.2d 1490, 1
USPQ2d 1813 (Fed. Cir. 1987).

In this case, the registered mark is for “powders for
maki ng soft drinks,” while applicant intends to sell “non-
al cohol i ¢ beverages, nanely, carbonated and non-carbonat ed
soft drinks.” Applicant’s argunment that the registrant’s
powders are sold to manufacturers and producers of soft
drinks, but applicant’s soft drinks would be sold to the
consum ng public, is unsupported by evidence. Further, as
t he Exam ning Attorney points out, “powders for making soft
drinks” is a broad identification of goods which coul d
i nclude not only powder as an ingredient of soft drinks,
but al so powder as a consuner soft drink mx, sold al ong
with liquid soft drinks.

We find the respective goods are closely related, and
coul d be sold through the same channels of trade, including
grocery stores, to the sanme cl asses of purchasers, the
public at large. See Chicago Dietetic Supply House v.

Per ki ns Products Co., 280 F.2d 155, 126 USPQ 367 (CCPA); In
re H& H Products, 228 USPQ 771 (TTAB 1986); and Seven- Up
Co. v. Aaron, 216 USPQ 807 (TTAB 1982). Mbreover, the
goods are inexpensive products purchased on i npul se.

Finally, applicant’s argunent that it could not find

any use of the registered mark on the products for which
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it is registered (brief-unnunbered page 2, and reply
brief) is irrelevant in the context of an ex parte appeal
of a refusal to register. |If applicant had w shed to
pursue such a claim it should have filed a petition to
cancel the cited registration pursuant to Section 14 of

t he Trademark Act.

Because of the essentially identical marks; the close
rel ati onship of the respective goods; and the overlap of
the trade channels and purchasers; we find that there is a
i kelihood that the purchasing public would be confused
when applicant uses its mark for its goods.

Deci sion: The refusal to register under Section 2(d)

is affirned.



