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Opi nion by Simrs, Adm nistrative Tradenmark Judge:

Mari chem Mari gases Hellas Ltd. (hereafter
“applicant”), a Geek limted liability conpany, has
appeal ed fromthe final refusal of the Trademark Exam ning
Attorney to register the mark MARI CHEM for the foll ow ng
anmended |ist of goods:

Sol ubl e powdered conpositions for hardness
reducti on and phosphate control in boiler
wat er systens; chemi cal fuel additives for

marine fuels; fuel oil treatnent conpounds;
chem cal fuel oil additives; liquid
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conmpounds for the water treatnent of
evaporators; chem cal descalers for renoving
scal e from engi nes, machinery tools and
equi pnent; conpositions for the prevention
of scale and rust in recirculating water
systens; conpounds for boiler water

treat ment; conpounds for the treatnent of
boil ers to prevent sludge deposits; liquid
for the control of corrosion and scale in
boil ers and neutralizer; chem cal oxygen
absorber for use onboard of notor ships, in
Cl ass 1;

Enmul si fyi ng conpositions for cleaning tanks
and doubl e bottonms in marine vessels;
conpositions for cleaning toilets, sinks,
showers and simlar facilities in marine
vessel s; oil dispersants for the renoval of
oil spills at sea, coastal waters and
beaches; rust renoving preparations for
renoving rust fromnetal services [sic] in
mari ne vessel s; conpositions for the renova
of soot and firescal e deposits fromboilers
and di esel engi ne exhaust systens; chem ca
preparations for renoving rust in marine
applications; chem cal conpositions for the
renmoval of carbonaceous and varni sh deposits
fromlube oil separator disks and fuel oi
heaters; solvent enulsifiers for cleaning

t anks and degreasing oil coolers, pre-
heaters, bilges, etc. in marine vessels;
solvents and enul sifiers of oil, grease,
fuel oil, pitch, for cleaning tanks,
boi | ers, nmachi nes, decks, pipes, burners,
filters, etc. in marine vessels;
antifoulants for treatnment of biol ogical
growth; |iquid soaps; general purpose

cl eaners for marine vessels; cleaners for
oil filters in marine vessels; cleaners and
degreasi ng solvents for electrica
conponents in marine vessels; liquid
conpositions for the renoval of cenent
deposits from surfaces; cleaners for the
renmoval of paint and | acquers [sic] |ayers
in marine vessels; detergents for engine
room degreasing and for cleaning and gas
freeing of bilges in marine vessels;
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degreasers for the renoval of oils and fats

fromsurfaces in marine vessels; cleaners of

air coolers and turbo blowers in marine

vessels, in dass 3.1
The Exam ning Attorney has refused registration under
Section 2(d) of the Act, 15 USC 81052(d), on the basis of
four registrations all owned by the Mrachem Corporation.
These registrations are Registration No. 1,242,484, issued

June 21, 1983, Sections 8 and 15 filed, for the mark shown

bel ow

MIRACHEM

for rust renover, all purpose autonotive cleaner, and

i ndustrial strength cleaner for use in renoving grease,
dirt and oil from surfaces; Registration No. 1,578, 513,
i ssued January 23, 1990, renewed, for the mark M RACHEM
for rust renover, all purpose autonotive cleaner, and

i ndustrial strength cleaner for use in renoving grease,
dirt and oil fromsurfaces; Registration No. 2,039, 828,
i ssued February 25, 1997, for the mark M RACHEM for al
pur pose cl eaning preparations for use in the renoval of

organi ¢ substances (such as grease, oil and carbons) and

LApplication Serial No. 76/096,993, filed July 27, 2000, based upon an
al l egation of use in commerce since January 2000.
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i norgani ¢ substances (such as rust, corrosion and water
scale) fromany surface or material; and Regi stration No.
2,130, 215, issued January 20, 1998, for the mark shown

bel ow:

MIRACHEM

for all-purpose cl eani ng and degreasi ng preparations.
Applicant and the Exam ning Attorney have submtted briefs
but no oral hearing was requested.

It is the Exam ning Attorney’s position that the marks
MARI CHEM and M RACHEM are sim lar in sound, appearance and
overall comercial inpression. 1In this regard, while the
vowel s are transposed in the first two syllabl es of
applicant’s mark, the Exam ning Attorney argues that this
difference fromregistrant’s mark does not significantly
alter the appearance and comercial inpression of the
marks. The Exam ning Attorney al so contends that the
respective nmarks woul d be pronounced simlarly and that any
slight difference in sound would not be sufficient to avoid
i kelihood of confusion. The Exami ning Attorney al so notes

that the focus nust be on the recollection of the average
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pur chaser who may not retain a precise inpression of a
particul ar trademark

Wth respect to the goods, the Exam ning Attorney
argues that while sonme of applicant’s goods are explicitly
stated to be for marine purposes, others are not so
l[imted, while registrant’s goods are, for the nost part,
unlimted with respect to a particular industry or
potential purchasers, and could therefore travel in al
normal channels of trade to all potential purchasers. The
Exam ni ng Attorney argues, therefore, that applicant’s
goods with specific limtations of channels of trade could
be enconpassed by registrant’s broad description of goods.
The Exami ning Attorney points to registrant’s rust
removers, cleaning and degreasi ng preparations and
conpositions for renoving organi ¢ substances as being broad
enough to include applicant’s simlar rust renovers,
cl eani ng conpositions and degreasers, all for marine use.
The Exami ning Attorney al so argues that we nust resol ve any
doubt in favor of registrant and agai nst applicant, who had
a legal duty to select a mark dissimlar fromthe
regi stered marks.

Applicant, on the other hand, argues that the
respective marks are dissimlar in sound and appearance and

that the transposition of the two letters results in
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different marks with two different, distinguishable visual
i npressions. Furthernore, applicant argues that “MARI” is
a prefix used in connection with “maritinme matters,”
whereas the prefix “MRA” in registrant’s nark appears to
have no neani ng.

Wth respect to the goods, applicant maintains that
its goods are used in the marine business and are sold

through the “maritime market,” while applicant believes
that registrant’s goods are used in connection with
aut onobi | es and are sold through retail outlets.

Finally, applicant argues that the respective
pur chasers of the goods carefully scrutinize their
purchases, and that there have been no instances of actual
conf usi on.

In response to these argunments, the Exam ning Attorney
contends that applicant’s description of goods does not
state that its goods are not available in retail outlets,
and that there is no evidence to support applicant’s
sophi sti cat ed- purchaser argunent.

The determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence which are rel evant
to the factors bearing on the issue of |ikelihood of

conf usi on. Inre E. |. duPont de Nenours & Co., 476 F.2d

1357, 177 USPQ 563, 568 (CCPA 1973). However, as indicated
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i n Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24, 29 (CCPA 1976), in any likelihood of
confusion analysis, two key considerations are the
simlarity of the goods and the simlarity of the marks.
Moreover, it is well settled that the issue of
l'i keli hood of confusion nust be determ ned on the basis of
the goods as they are set forth in the involved application
and the cited registration(s), and not in |ight of what
such goods are shown or asserted to actually be. COctocom
Systens Inc. v. Houston Conputer Services Inc., 918 F. 2d
937, 16 USPQR2d 1783, 1787 (Fed. G r. 1990); Canadi an
| rperial Bank of Commerce, N. A v. WlIls Fargo Bank, 811
F.2d 1490, 1 UsSP2d 1813, 1815-16 (Fed. G r. 1987); CBS
Inc. v. Morrow, 708 F.2d 1579, 218 USPQ 198, 199 (Fed. Cr
1983); Squirtco v. Tony Corp., 697 F.2d 1038, 216 USPQ 937,
940 (Fed. Cir. 1983); and Paul a Payne Products Co. V.
Johnson Publishing Co., Inc., 473 F.2d 901, 177 USPQ 76, 77
(CCPA 1973). Thus, where either applicant's or
registrant's goods are broadly described as to their nature
and type, it is presuned that in scope those goods
enconpass not only all goods of the nature and type
descri bed therein, but that the identified goods nove in

all channel s of trade which would be normal for those goods
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and that they would be purchased by all potential buyers
thereof. In re Elbaum 211 USPQ 639, 640 (TTAB 1981).

Further, it is well established that goods need not be
i dentical or even conpetitive in nature in order to support
a finding of likelihood of confusion. |Instead, it is
sufficient that the goods are related in sone manner and/ or
that the circunstances surrounding their nmarketing are such
that they would be likely to be encountered by the sane
persons under situations that would give rise, because of
the marks enployed in connection therewith, to the m staken
belief that they originate fromor are in some way
associated with the sane producer or provider. Monsanto
Co. v. Enviro-Chem Corp., 199 USPQ 590, 595-96 (TTAB 1978)
and In re International Tel ephone & Tel egraph Corp., 197
USPQ 910, 911 (TTAB 1978).

First, with respect to the marks--M RACHEM and
MARI CHEM -t hey are substantially simlar in pronunciation
and appearance, differing only in the transposition of the
first two vowels. Wth respect to the connotations of the
marks, it is not clear to us that either mark woul d have
any specific connotation other than that engendered by the
suffixes (“-CHEM suggesting “chemcal”). |If these marks
were to be used on comercially rel ated goods, there would

Iikely be confusion. Further, there is no evidence of any
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third-party use of simlar marks, all of the cited marks
bei ng owned by the sanme conpany.

Concerning the goods, it is clear that registrant’s
identifications of goods are, generally speaking, broadly
descri bed and could in nany cases enconpass applicant’s
goods with nore Iimted applications. That is,
registrant’s broadly descri bed goods coul d include products
for marine use as well. In this regard, applicant’s goods
i ncl ude cl eani ng preparations specifically designed for
marine vessels, as well as rust renovers, general purpose
cl eaners and cl eaners and degreasers for vessels, while
regi strant’ s goods include such broadly descri bed goods as
cl eaners, degreasers, rust renovers and preparations for
removi ng grease, oil, rust and scale fromany surface, al
of which could include products for marine use.

VWhile it is true that a nunber of applicant’s goods
are dissimlar fromregistrant’s goods, confusion may be
likely when only one itemin a class of goods is
comrercially simlar to registrant’s goods. See Tuxedo
Monopoly, Inc. v. General MIIs Fun Group, Inc., 648 F. 2d
1335, 209 USPQ 986 (CCPA 1981)(“[L]i kel ihood of confusion
must be found if the public, being famliar wth appellee's
use of MONOPOLY for board ganmes and seeing the mark on any

itemthat comes within the description of goods set forth



Serial No. 76/096, 993

by appellant in its application, is likely to believe that
appel | ee has expanded its use of the mark, directly or
under a license, for such item. (enphasis added)). Both
cl asses of applicant’s goods contain itens that are closely
related to or enconpassed by such goods of registrant as
preparations for renoving rust and scale, and cl eani ng and
degreasi ng preparations. Because sone of the respective
goods may be closely related, if not identical, the
channel s of trade are also presunptively simlar. Further,
there is no evidence of record relating to the
sophi stication of purchasers in this case, and these
products woul d appear to be relatively inexpensive and
avail able in retail stores. Even though counsel has argued
t hat there have been no instances of actual confusion,
there is no support for this statenent, such as an
affidavit or declaration froma know edgeabl e enpl oyee of
applicant. See In re Majestic Distilling Co., Inc., _
F.3d __, _ USP@d ___ (Fed. Cr. Jan. 2, 2003).
Mor eover, applicant’s goods have apparently been on the
mar ket for |less than three years.

Finally, if there is any doubt with respect to the
question of likelihood of confusion, in accordance with
precedent that doubt nust be resolved in favor of

regi strant.

10
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In finding likelihood of confusion in this case with
respect to sonme of the itens in both classes of applicant’s
identification of goods, we should point out that it would
appear on this record that applicant’s mark for a nunber of
the goods listed in applicant’s application (nost of the
goods in Cass 1 and a nunber of those in Cass 3) would
not be likely to cause confusion with registrant’s mark for
its goods. |If applicant were to reapply for registration
of its mark for those dissimlar goods, it is possible that
the O fice may not refuse registration on the basis of the
cited marks.

Deci sion: The refusal of registration under Section

2(d) is affirmed with respect to both cl asses.
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