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Bef ore Hanak, Hairston and Drost, Adm nistrative TrademarKk
Judges.

Opi ni on by Hai rston, Admi nistrative Trademark Judge:

Pro Select, Inc. has filed an application to register
TRIUVWPH as a trademark for “golf clubs, golf club shafts,
gol f club head covers, golf balls and golf tees.”?!

The Trademark Exam ning Attorney refused registration

under Section 2(d) of the Trademark Act, 15 U.S.C.

81052(d), on the ground that applicant’s mark, as used in

! Serial No. 76/092,271, filed July 20, 2000, claimng first use
and first use in commerce as of Cctober 1984.
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connection with the identified goods, is likely to cause
confusion or m stake or to deceive consuners, in view of

the prior registration of the mark TRIUVPH for “softballs
and tennis rackets.”?

Wien the refusal was made final, applicant appeal ed.?
Bot h applicant and the Exam ning Attorney have fil ed
briefs, but an oral hearing was not requested. W affirm
the refusal to register.

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that are
relevant to the factors bearing on the |ikelihood of
confusion issue. See Inre E .l. du Pont de Nenours and
Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In the
anal ysis of |ikelihood of confusion presented by this case,
two key considerations are the identity of the marks and
the simlarities of the goods. Federated Foods, Inc. v.
Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA
1976) .

We begin with the marks. Applicant’s mark TRIUWH is
identical in every respect to the mark TRRUVPH in the cited

registration. “This fact weighs heavily agai nst

2 Registration No. 1,221,926 issued Decenber 28, 1982; affidavits
under Section 8 and 15 accepted and acknow edged, respectively.

® The Examining Attorney’s final refusal focused solely on
“tennis rackets” as the basis therefore. Thus, we have given no
further consideration to “softballs” in the cited registration
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applicant.” In re Martin's Fanobus Pastry Shoppe, Inc., 748
F.2d 1565, 223 USPQ 1289, 1290 (Fed. Cir. 1984). The Board
has stated in the past that “[i]f the marks are the sane or
al nost so, it is only necessary that there be a viable

rel ationship between the goods or services in order to
support a likelihood of confusion.” 1In re Concordia

I nternational Forwardi ng Corp., 222 USPQ 355, 356 (TTAB
1983) .

Turning then to the goods, it is well settled that
goods or services need not be identical or even conpetitive
in order to support a finding of Iikelihood of confusion.
Rather, it is sufficient that the goods or services are
related in some manner or that the circunstances
surroundi ng their marketing are such that they would be
likely to be encountered by the same persons in situations
that would give rise, because of the marks used thereon, to
a mstaken belief that they originate fromor are in sone
way associated with the sane producer or that there is an
associ ati on between the producers of the goods or services.
See Inre Melville Corp., 18 USPQR2d 1386 (TTAB 1991); and
In re International Tel ephone & Tel ephone Corp., 197 USPQ
910 (TTAB 1978).

Al'so, it has been repeatedly held that, when

eval uating the issue of |ikelihood of confusion in Board
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proceedi ngs regarding the registrability of marks, the
Board is constrained to conpare the goods and/ or services
as identified in the application with the goods and/or
services as identified in the registration. See Octocom
Systens Inc. v. Houston Conputers Services, Inc., 918 F. 2d
937, 16 USPQ2d 1783 (Fed. Cir. 1990) and Canadi an | nperia
Bank of Commerce, National Association v. Wlls Fargo Bank,
811 F.2d 1490, 1 uUsP@d 1813 (Fed. Gr. 1987).

In this case, we find that applicant’s golf equi pnment
and registrant’s tennis rackets are closely rel ated goods.
The Trademark Exami ning Attorney has submtted printouts of
16 used-based third-party registrations which include in
their identifications of goods both golf equi pnent and
tennis rackets. Although these registrations are not
evidence that the marks therein are in comercial use, or
that the public is famliar with them they neverthel ess
are probative evidence to the extent that they suggest that
the goods identified therein are of a type which may
emanate froma single source under a single mark. See In
re Al bert Trostel & Sons Co., 29 USP@@d 1783; and In re
Mucky Duck Mustard Co., Inc., 6 USPQd 1467 (TTAB 1988).

Moreover, the identifications of goods in the involved
application and cited registration are not restricted as to

channel s of trade and/or purchasers. Because neither
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party’s identification restricts the trade channels or
purchasers, the Board nust presune that applicant’s and
registrant’s respective goods are marketed in all nornal
trade channels to all normal classes of purchasers for such
goods. See In re El baum 211 USPQ 639 (TTAB 1981). These
trade channels woul d include not only “pro” shops, but also
sporting goods retailers and mass nerchandi sers. The
pur chasers woul d i nclude not only professional golfers and
tennis players, but also novice and amateur golfers and
tennis players. Although we recognize that professional
golfers and tennis players are discrimnating purchasers,
we are not convinced that all novice and amateur golfers
and tennis players exercise a great degree of care in
pur chasi ng gol f equi pment and tennis rackets. Further,
al t hough applicant contends that the respective goods are
bought by different purchasers, there is no evidence that
golfers and tennis players are distinct classes of
purchasers. On the contrary, it is reasonable to assune
that there are persons who play both golf and tennis, and
that these persons woul d purchase both golf equi pnment and
tenni s rackets.

I n addi tion, applicant contends that the term
“triunmph” is suggestive of sporting goods and therefore the

cited registration is entitled to only a narrow scope of
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protection. G ven the commonly understood neani ng of

n 4

“triunph, we are mndful of the suggestive significance of
the term when used in connection with sporting goods.
Neverthel ess, it is well settled that suggestive marks are
entitled to protection against the registration by a
subsequent user of the same mark for related goods. 1In re
Textron Inc., 180 USPQ 341 (TTAB 1973). Further, in the
present case, the sane suggestion is conveyed by each mark.
Where as here, the identical mark is used on closely
rel ated goods, the relevant purchasers are likely to be
confused as to the source of the goods. Purchasers may
believe that registrant is now nmarketing golf equi prment.

Finally, applicant has submtted the decl aration of
its vice-president Matthew Adans who states, in rel evant
part, that:

| have cl osely observed the sporting goods

mar ket for over 17 years, and | have an up

to date know edge of this market. | regularly

attend sporting goods exhibitions, shows and

conventions, but | cannot recall seeing a

TRI UVPH softball or tennis racket. Most

exhi bitions, shows and conventions that |

attend are limted to golf equi pnent, and

those that exhibit golf equi pnment and ot her

types of sports equi pnent generally |ocate

t he other sports equi pment, including

softballs and tennis equipnent, in different
areas fromgolf equipnent. | also read

“ W take judicial notice of the follow ng definition submtted
with applicant’s appeal brief: “triunph: to be victorious or
successful; win.” The Arerican Heritage Dictionary of the
Engli sh Language (Third edition 1996).
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gol fing magazi nes and industry literature

relating to golf. | do not recall seeing

an advertisenent or nention of a TR UWPH

softball or tennis racket in such

literature.

During the past 17 years, neither | nor to

nmy knowl edge any one associated with

Triunph Gol f Conpany, R&M Gol f Conpany or

Pro Select, Inc. have becone aware of any

confusi on between TRI UWPH gol f cl ubs, or

ot her gol fing equi pnment, and TRI UMPH

tennis rackets or TRIUMPH softballs.

First, if applicant believes that registrant is not
using the TRIUMPH mark, it was incunbent upon applicant to
file a petition to cancel the cited registration on the
ground of abandonnent, if appropriate. Oherw se, the fact
that applicant’s vice-president has not encountered
regi strant’s products at trade shows or by way of
advertisenents is not particularly probative of whether
there is a likelihood of confusion anong consuners in the
mar ket pl ace.

Second, while the absence of any instances of actual
confusion over a significant period of time is indeed a
du Pont factor which is indicative of no |ikelihood of
confusion, it is a neaningful factor only where the record
denonstrates appreci able and conti nuous use by the
applicant of its mark in the sanme nmarkets as those served

by regi strant under its mark. See, e.g., Gllette Canada

Inc. v. Ranir Corp., 23 USPQ2d 1768, 1774 (TTAB 1992).
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However, in this case there is no evidence of applicant’s
and registrant’s geographic areas of sales, or the anount
of the sales under the respective marks. Further, we have
not had an opportunity to hear fromthe registrant in this
ex parte proceeding as to what have been its experiences
regar di ng confusi on.

In view of the foregoing, we conclude that purchasers
and prospective custoners, famliar with the nmark TRI UVPH
for tennis rackets, would be likely to believe, upon
encountering the identical mark TRIUWPH for gol f equi pnent,
that such closely rel ated goods emanate fromor are
associated with the same source. See A G Spalding & Bros.
V. Bancroft Racket Conpany, 149 USPQ 391 (TTAB 1966) [ Use
of the identical nmark EXECUTIVE for tennis and squash
rackets and golf clubs and golf balls is likely to cause
confusion.].

Deci sion: The refusal to register under Section 2(d)

is affirned.



