THIS DISPOSITION IS NOT
CITABLE AS PRECEDENT OF

THE TTAB

Mai | ed: May 2, 2003

Paper No. 17
ejs

UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re Avatar Retirenent Communities, Inc.

Serial No. 76/084, 220

Ri chard W James, Jeffrey M G tchel and Sabrina J. Hudson
of Kirkpatrick & Lockhart LLP for Avatar Retirenent
Conmuni ties, Inc.

Brian D. Brown, Trademark Exam ning Attorney, Law Ofice
105 (Thomas G Howel |, Managi ng Attorney).

Bef ore Seeher man, Hohein and Drost, Adm nistrative
Trademar k Judges.

Opi ni on by Seeherman, Admi nistrative Trademark Judge:

Avatar Retirenment Communities, Inc. has appeal ed from
the final refusal of the Trademark Exam ning Attorney to
regi ster YOUR LI FE YOUR WAY as a mark for the follow ng
servi ces, as anended:

Construction of homes as part of an

age-restricted community; planning and
| aying out of residential facilities,
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recreational facilities, social and
comunity facilities, and neeting
centers in age-restricted comunities;
construction services for age-
restricted conmmunities, nanely,

pl anni ng, | aying out and custom
construction of age-restricted

resi dences, recreational facilities,
social and community facilities, and
commerci al buildings (Oass 37); and

Provi ding recreational services in the
nature of golf, walking trails, biking,
arts and crafts, swnmng facilities
and exercise facilities, all in
connection with the age-restricted
communities (O ass 41).1
Regi stration has been refused pursuant to Section 2(d)
of the Trademark Act, 15 U S.C. 1052(d), on the ground that
applicant's mark so resenbles the mark YOUR HOVE YOUR WAY
previously registered for "construction services, nanely,
pl anni ng, |aying out and construction of residential
communities,"? that, if used in connection with applicant's
identified services, it is likely to cause confusion or
m st ake or to deceive.
The appeal has been fully briefed; an oral hearing was
not requested.

Qur determ nation of the issue of |ikelihood of

confusion is based on an analysis of all of the probative

! Application Serial No. 76/084,330, filed July 5, 2000, based
on an asserted bona fide intention to use the mark in comerce.
2 Registration No. 2,070,683, issued June 10, 1997; Section 8
affidavit accepted; Section 15 affidavit received.
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facts in evidence that are relevant to the factors set
forthinInre E. |I. du Pont de Nemours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). In any likelihood of
confusion analysis, two key considerations are the
simlarities between the marks and the simlarities between
t he goods. Federated Foods, Inc. v. Fort Howard Paper Co.,
544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

Turning first to the services, applicant's services in
Class 37 are in part identical and in part closely rel ated
to the registrant's services. Specifically, applicant's
services include planning and | aying out of residential
facilities in age-restricted communities, and the cited
registration is for planning and | ayi ng out of residential
comunities. Although applicant's services are limted to
age-restricted communities, the registrant's services nust
be deemed to enconpass such communities as well since the
identification carries no restriction. Applicant's
construction of hones as part of an age-restricted
comunity, and custom construction of age-restricted
resi dences are al so enconpassed within the cited
regi stration's construction of residential communities.
Simlarly, because the registration covers planning, |aying
out and construction of residential comunities, such

activities either enconpass or are closely related to
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applicant's planning, |laying out and custom construction of
age-restricted recreational facilities and social and
comunity facilities.

Applicant's recreational services in the nature of
golf, walking trails, arts and crafts, etc. in connection
with the age-restricted communities (C ass 41) are closely
related to the services in the cited registration, which
are essentially for the building of residential
communi ties. Such communities which are planned and
constructed by registrant could well include recreational
facilities, such that applicant's services and the
registrant's services can be consi dered conpl enentary.

Mor eover, the Exami ning Attorney has nade of record certain
third-party registrations in which the entities have

regi stered their marks for both construction services and
recreational services of the type identified in applicant's
Class 37 application. See, for exanple, Registration No.
2,330,623 for, inter alia, construction of recreational,
social, residential and conmercial facilities, and
recreational services in the nature of golf, walking
trails, biking, arts and crafts, pool and sport and
fitness; Registration No. 2,459,403 for, inter alia,

pl anni ng, |aying out and building of residential

communities and recreational services and facilities,
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namely, golf, swimrng, fitness and exercise facilities,
wal king trails and arts and crafts; and Registration No.
1,996,394 for, inter alia, planning and | ayi ng out
residential communities and recreational services in the
nature of swinmng facilities. Third-party registrations
whi ch individually cover a nunber of different itens and
whi ch are based on use in commerce serve to suggest that
the |isted goods and/or services are of a type which may
emanate froma single source. See In re Al bert Trostel &
Sons Co., 29 USP@d 1783 (TTAB 1993).

This brings us to a consideration of the marks.
Applicant's mark is YOUR LI FE YOUR WAY; the cited mark is
YOUR HOVE YOUR WAY. There are clear simlarities between
the marks. Applicant's mark not only uses three of the
four words of the registrant's mark, but the nmarks are
constructed in the sane manner. There is, thus, a
simlarity in appearance and pronunci ation. Moreover,
there is a simlarity in connotation. The registered mark
suggests that one can have the honme one wants; the applied-
for mark suggests that one can have the lifestyle one
want s.

Appl i cant argues that YOUR HOME YOUR WAY is a highly

suggestive mark which is entitled to a very narrow scope of
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protection.® Applicant asserts that the protection to be
accorded the mark should be limted to the use of the
substantially identical mark for substantially simlar
goods and services. Thus, applicant contends that its mark
and services differ sufficiently fromthe cited
regi stration that the scope of protection of the
regi stration does not extend to prevent the registration of
applicant's mark.

I n support of its position applicant has submtted a
nunber of third-party registrations for marks contai ni ng
t he phrase YOUR HOVE or YOUR WAY or having a YOUR __
YOUR WAY construction. W do not find these registrations
to be persuasive. The registrations for YOUR HOVE mar ks
differ in conmmercial inpression, as well as in services in
many instances, fromthe cited mark. See, for exanple,
YOUR HOME FOR HOVE | MPROVEMENT for on-line retail store
services featuring hone inprovenment products and providing
information in the field of hone inprovenent and hone
i mprovenent goods and services via an on-line gl obal

conput er network* YOUR HOME |'S WHERE OUR HEART IS for

® Applicant also asserts that the cited mark is nerely

descriptive, but such an assertion represents an inpermssible
collateral attack on validity of the registration, and has not
been considered. Simlarly, applicant's suggestion that the
regi strant may have abandoned its mark for failure to police its
use is an inpermssible collateral attack.

* Registration No. 2,509, 139.



Ser No. 76/084, 220

underwriting warranty prograns in the field of residential
homes; pest control; cleaning honmes, comercial and
i ndustrial buildings and their contents; |awn care; tree
and shrub care®; and YOUR HOVE LOAN CENTER for nortgage
brokerage.® Even the closest registration, or at |east the
one highlighted by applicant in its brief (YOUR HOVE. BU LT
EXACTLY THE WAY YOU WANT I T. for custom hone buil di ng
servi ces’) conveys a conmercial inpression which is
different fromapplicant's mark. The third-party
registrations for YOUR WAY marks are simlarly
unper suasi ve. See, for exanple, D NI NG YOUR WAY f or
restaurant guides®; DRINK | T YOUR WAY for restaurant and
carry out food services®; and SPANI SH YOUR WAY for, inter
alia, audio tapes for |anguage instruction and | anguage
i nstruction books.°

As for the YOUR __ YOUR WAY narks, they are for
di fferent goods and services than those at issue herein.
See, for exanple, YOUR PC YOUR WAY for, inter alia,
i nstal l ati on and mai nt enance of personal conputers and

retail store services in the field of personal conputerst?;

® Registration No. 1,910, 411.
® Registration No. 2,355, 252.
" Registration No. 2,021, 078.
8 Registration No. 2,430, 343.
° Registration No. 2,150, 855.

10 Registration No. 2,049, 688.
1 Registration No. 2,370, 602.
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YOUR VEB. YOUR WAY. for conputer services, nanely,
provi di ng search engines for obtaining data on a gl obal
conput er networ k'?; YOUR BANK. YOUR WAY. for banking
servi ces'®; and YOUR SOFA. YOUR WAY. for retail furniture
store services.

This is not to say that YOUR HOVE YOUR WAY does not
have a suggestive neaning. As we stated above, the plain
meani ng of the words, as applied to residential comunities
construction services, indicates that one can get the hone
that one wants. Reinforcing our view that the termhas a
suggestive connotation is the evidence applicant has
submtted of third parties which use the phrase in their
advertising. See, for exanple, the heading "YOUR HOVE YOUR

WAY" in the www Ki ngbri dgehones. com website for Kingbridge

Hones, in which the conpany is identified as buil ders and
devel opers; the subheadi ng "Your Home Your WAy" in the

www. snbui | der sohi 0. com website of Schm d & MCat hern

Bui | ders, above a paragraph stating that "Qur homes are as
i ndi vi dual as you"; and the subheadi ng "Your Hone Your \Way"

above a paragraph touting "Spacious residences with

12 Registration No. 2,318, 365.
13 Registration No. 2,467,091
4 Registration No. 1,553,331
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exciting details..." in the ww.bestfiel dhones.com website

of Bestfield Hones.

The phrase is also used in certain newspaper articles
whi ch applicant has made of record. The only relevant ones
dealing with home construction are an article in the
April 26, 2002 issue of "The Colunbian,” in which "Your
Home, Your Way: Being Your Om CGeneral Contractor" is
listed as being on the schedule for Cark Public Utilities
11'"" annual Home & Garden ldea Fair, and an article taken
fromthe Internet version of "The Washi ngton Ti mes” which
mentions "Wnchester Hones' 'Your Home. Your \Vay'
program".?®®

Al t hough the website material and newspaper articles
show t hat YOUR HOVE YOUR WAY is not a unique term and that
it has a suggestive neaning, we do not consider it to be as
hi ghly suggestive as does applicant, who characterizes it
as being, if not nerely descriptive, as bordering on
descriptive. Thus, we do not believe that the scope of
protection to be accorded it is as limted as applicant
contends. As a result, we do not consider the cases relied

on by applicant to conpel a finding of no |ikelihood of

5 Most of the articles in which the phrase is used are about

interior decorating, while one appears to be froma foreign
publication, and therefore is not relevant to show how t he phrase
woul d be perceived in the United States.
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confusion in the present situation. |In particular, this
case differs fromcases such as In re Bed & Breakfast
Registry, 791 F.2d 157, 229 USPQ 818 (Fed. Gir. 1986), in
which the only term common to both marks was descriptive.
On the contrary, the only descriptive termin the cited
mark, the word HOVE, is the one word that differs from
applicant's mark.

Because of the simlarity of the marks, including the
manner in which they are constructed, and the fact that the
services are legally identical in part, and otherw se
rel ated, we believe that consuners would view YOUR LI FE
YOUR WAY as a variation of the mark YOUR HOVE YOUR WAY, and
w Il assunme that the owner of the YOUR HOVE YOUR VAY nar Kk
for construction of residential conmunities is using this
mar k t o suggest consuners are being offered the
entertainment/lifestyle services they want within the
residential communities. Thus, the slight difference
bet ween applicant's mark and the cited nmark is not
sufficient to distinguish the marks.

We woul d al so point out that that the "third-party
use" of the phrase YOUR HOVE YOUR WAY in the materials

submtted by applicant are not, in fact, use of this phrase

10



Ser No. 76/084, 220

as a mark.® The phrase is used in advertising, or
sonetinmes sinply as part of general text referring to
various services, but it is not trademark use. Thus, the
evi dence submtted by applicant does not go to the duPont
factor of "the nunmber and nature of simlar marks in use on
simlar goods [or services]," and the cases relied on by
applicant are inapposite. This is not a situation where
consuners are so exposed to different parties using very
simlar marks that they have cone to rely on subtle
di fferences between the marks to distinguish them

Applicant also has noted that the O fice has all owed
the registration of the mark PARKSIDE for, inter alia,
"construction for others of residences in planned
residential conmmunities principally for famlies, utilizing
proprietary designs and concepts,"!'’ despite the existence
of a registration for the identical mark for "devel opnent
and construction of senior housing communities, congregate
care facilities, independent and assisted |iving
facilities, other senior care facilities and al zheiner's

di sease care facilities.'® Applicant points to these

' The only arguable trademark reference is that in "The

Washi ngton Tines" Internet article discussed above, but that
reference is not enough to show wi despread third-party trademark
use.

' Registration No. 2,567, 675.

18 Registration No. 2,466, 952.

11
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regi strations to support its position that the construction
of senior citizen-focused housing communities is a separate
and distinct service fromgeneral construction services.
However, as noted above, because the registrant's services
of constructing residential communities is not limted to a
particul ar age group, and therefore may include senior
citizen focused housing, the distinction that applicant
seeks to make is not relevant to our determ nation herein.
Al t hough not argued by applicant, we think it
necessary to address an additional duPont factor, that of
the care with which the purchase is nade. Because
applicant's and the registrant's services affect whether a
consunmer will purchase a hone or otherw se decide where to
live, the purchasing decision is necessarily made with
care. However, this factor is not sufficient to avoid
confusion. W assune that consunmers will note the
di fference between the marks YOUR HOVE YOUR WAY and YOUR
LI FE YOUR WAY. However, because they are likely to regard
the marks as variants of each other, but indicating a
single source for the services, confusion is likely if
applicant were to use its mark for its identified services.
Finally, we are guided by the well-established
principle that, to the extent there is any doubt on the

i ssue of I|ikelihood of confusion, that doubt nust be

12
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resolved in favor of the registrant and prior user. 1In re
Pneumat i ques, Caoutchouc Manufacture et Plastiques Kl eber-
Col ombes, 487 F.2d 918, 179 USPQ 729 (CCPA 1973).

Deci sion: The refusal of registration is affirned.
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