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Bef ore Hohein, Bucher and Drost, Adm nistrative Tradenmark
Judges.

Opi ni on by Bucher, Adm nistrative Trademark Judge:
Thonmson Multinedia Inc. seeks registration on the
Principal Register for the mark GLOW KEYS for goods

identified, as anended, as “renote control transmtters for
consuner el ectronic products, nanely, television receivers,
VCRs, DVD pl ayers, satellite receivers, cable TV decoders,

and audi o receivers,” in International Cass 9.1

1 Application serial no. 75/939,305 was filed by Thonson
Consuner El ectronics, Inc. on March 9, 2000 based upon
applicant’s claimof a bona fide intention to use the mark in
conmerce. This application was |ater assigned to Thonson
Miultimedia Inc., and this transfer was recorded with the



Serial No. 75/939, 305

This case is now before the Board on appeal fromthe
final refusal to register based upon Section 2(d) of the
Trademark Act, 15 U. S.C. 81052(d). The Trademark Exam ning
Attorney has held that applicant’s mark, when used in
connection with the identified goods, so resenbles the mark

GLOW CONTROL (with the word CONTROL di scl ai med apart from

the mark as shown) which is registered by Jasco Products
Co. for “renpte control devices,” also in Internationa
Class 9,2 as to be likely to cause confusion, to cause

m st ake or to decei ve.

Appl i cant and the Tradenmark Exam ning Attorney have
fully briefed this appeal but applicant did not request an
oral heari ng.

We affirmthe refusal to register

Appl i cant contends that a review of the federal
regi ster shows that the word “glow’ is “non-distinctive.”
As a result, applicant argues that the terms CONTROL and
KEYS are really the dom nant el enents in these respective
mar ks, and that given the different neanings of the words
“control” and “keys,” these two conposite marks create

different overall commercial inpressions. Applicant also

Assignment D vision of the United States Patent and Trademark
Ofice at Reel 2222, Franme 0402.

2 Regi stration No. 2,065,560, issued on May 27, 1997,
Sections 8 and 15 filed May 27, 2003.
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argues that in light of registrant’s broad identification
of goods,® it is inpossible to determ ne whether the goods
of applicant are related to those of registrant.

By contrast, the Trademark Exami ning Attorney takes
the position that the respective marks create substantially
simlar overall commercial inpressions; that the goods are
closely related, if not identical; and that applicant has
failed to denonstrate the weakness of GLOMformative marks
inthe field of renote controls.

Qur determ nation under Section 2(d) is based upon an
analysis of all of the facts in evidence that are rel evant
to the factors bearing on the issue of |ikelihood of

confusion. Inre E |I. du Pont de Nemours & Co., 476 F.2d

1357, 177 USPQ 563 (CCPA 1973). In any likelihood of
confusion analysis, two key considerations are the
simlarities between the marks and the relationship of the

goods. Federated Foods, Inc. v. Fort Howard Paper Co., 544

F.2d 1098, 192 USPQ 24 (CCPA 1976).
Despite applicant’s argunents to the contrary, we find

that applicant’s renote control transmtters for consuner

8 “...[Registrant’s identification of goods] does not specify
in what field those devices apply. |If, for exanple, Registrant
used its GLOW CONTROL goods as renote controls for blasting and
m ni ng operations, or as renote controls for ceiling fans, such
goods woul d obviously be different than Applicant’s goods..
[Applicant’s appeal brief, p. 6].

- 3 -
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el ectronic products are closely related, if not identical,
to registrant’s renote control devices. Although it is not
cl ear exactly what devices these renote controls are
actually used with, we nust presune themto include
universal, nulti-device renote controls suitable for use
wi th consumer el ectronic products such as those enunerated
by applicant. Hence, for purposes of this critical du Pont
factor, we find the goods to be legally identical.
Moreover, turning to the du Pont factors dealing wth
the simlarity or dissimlarity of established, |ikely-to-
continue trade channels as well as the conditions under
whi ch and buyers to whom sal es are made, we nust presune
that applicant’s goods and registrant’s goods wll nove
t hrough all of the normal channels of trade to all of the
usual purchasers for goods of the type identified. See

Canadi an I nperial Bank of Commerce, National Association v.

Wel | s Fargo Bank, 811 F.2d 1490, 1 USPQd 1813, 1815 (Fed.

Cr. 1987). Hence, in looking to these two rel ated du Pont
factors, we conclude that the channels of trade and cl asses
of purchasers wll be the sane.

Accordingly, then, we turn to the question of whether
the respective marks are sufficiently simlar such that

their use in connection with these legally identica
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consuner el ectronic accessories would be likely to cause
conf usi on.

Despite applicant’s argunents about the overal
dissimlarity of the marks, the Trademark Exam ning
Attorney continues to enphasize the simlarity of the marks
based upon the common GLOW portions of the respective
mar ks.

O course, it is a well-established principle that, in
articul ating reasons for reaching a conclusion on the issue
of |ikelihood of confusion, “there is nothing inproper in
stating that, for rational reasons, nore or |ess weight has
been given to a particular feature of a mark ...provided the
ultimte conclusion rests on consideration of the marks in

their entireties.” 1In re National Data Corp., 732 F.2d

1056, 224 USPQ 749, 751 (Fed. G r. 1985). The proper test
for determning the issue of likelihood of confusion is the
simlarity of the general conmercial inpression engendered
by the marks — not specific differences one can identify
when the marks are subjected to a side-by-side conparison.

See Johann Maria Farina Gegenuber Dem Julichs-Platz v.

Chesebr ough- Pond, Inc., 470 F.2d 1385, 176 USPQ 199, 200

(CCPA 1972).
When conparing the marks as to sound and appear ance,

it is often the first part of a mark that is nost likely to
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be i nmpressed upon the m nd of a purchaser and subsequently

remenbered. We find that would be the case herein. Presto

Products Inc. v. Nice-Pak Products Inc., 9 USPQd 1895,

1897 (TTAB 1988). (G.OWis obviously the first termof both
of these marks, and we cannot easily dismss its source-
i ndi cating significance, as applicant woul d have us do.

Specifically, applicant argues that the word “GLOW in
the cited mark is a weak ternt and, therefore, should be
afforded very little protection. As support for this
position, applicant has submtted a copy of an adverti sing
brochure showi ng a single exanple of an RCA universal
remote control having a “glowin-the-dark” keypad. W
conclude fromthis ad, as well as the generally understood
meaning of this term that the word “glow may well be
suggestive of a feature of a renote control device have
backl it keys.

I n argui ng agai nst applicant’s position that “GLOWN is
weak in registrant’s mark, the Trademark Exam ning Attorney
has denonstrated that the only registered mark for renote
controls containing the word GLOWNis the cited registration

for GLOWCONTROL. Contrary to applicant’s argunents, the

4 “...[T]he word “glow,” when applied to renote controls, is
not distinctive, but is rather viewed by consuners as a
descriptive termassociated with a back-I1it display.” (Enphasis

supplied) Applicant’s request for reconsideration of January 2,
2002.
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Trademar k Exam ni ng Attorney contends that the word GLOWi s
strong as applied to these goods, and is the dom nant term
in both registrant’s mark and applicant’s mark. In this
context, we specifically note that the cited registered
mark is on the Principal Register and, hence, is entitled
to the statutory presunptions under Section 7(b) of the Act
(e.g., it is prima facie evidence of the validity of the
regi stration and of registrant’s exclusive right to use the
mark in connection with the goods specified). Applicant’s
argunent that the registered mark is entitled to severely
limted protection actually appears to be a coll ateral
attack on the validity of the registration that cannot be
entertained in the context of an ex parte proceedi ng.
Accordingly, we find that based on this record, applicant
has failed to denonstrate that the cited mark is weak as
applied to renote control devices.

Then, totally apart fromthese specific electronic
accessories, applicant has argued consistently during the
prosecution of this application that the term“glow is
“non distinctive” by referencing the United States Patent
and Trademark O fice’s general treatnment over the years of
conposite marks contai ning the word “G.OW :

The propensity of the Trademark Office in granting

registrations to different nmarks which contain the
term“glow,” for simlar or identical goods
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denonstrates that the Trademark O fice does not

view the term*“glow’ as being particularly

distinctive when it appears as an adjective

nodi fying a noun as the other termin a mark.."
(Applicant’s appeal brief, p. 6). Applicant then proceeds
to highlight a variety of “couplets” of federa
registrations for simlar or identical goods where both
regi stered marks contain the | eading word G_.ON These
third-party registrations placed into the record by
applicant do indeed show the term“glow’ registered as part
of conposite trademarks used in conjunction with a variety
of | um nous goods. However, the noted registrations al
i nvol ve goods unrelated in any manner to renote control
devi ces, and nost of the identifications of goods contain
words such as “glitter,” “adhesive-backed wall decorations

of celestial bodies,” “glowin the dark stickers,”

“phosphor escent mar ki ng conpounds,” “decorating materials,”
etc. In conposite marks for such goods, it seens that the
word “glow’ imedi ately conveys information about a
significant feature of the involved goods, and was
correctly disclaimed in nmany of these registrations.

We turn froma discussion of the first word (LOWN in
each of these marks to the second word in each mark. As to

sound, “control” and “keys” both begin with a simlar “k”

sound. As to nearning, in the cited mark, the generic word
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“CONTROL” (used on renote controls) is correctly
di sclainmed. Wiile there is no disclainmer of the word
“KEYS’ in the instant application, it is clear fromthe
informati on submtted by applicant that “keys,” “keypad,”
etc., occur frequently in the descriptions of features of
renote control devices or transmtters. Hence, in |ooking
closely at applicant’s mark, arguably the words “gl ow and
“keys” are both suggestive of renote controls with keypads
havi ng gl owin-the-dark buttons (or keys). In |ooking
closely at registrant’s mark, arguably the word “glow’ is
suggestive while the word “control” is generic.
Accordingly, in determ ning whether these marks are
confusing simlar, we find that the word “KEYS,” com ng as
it does at the tail end of applicant’s mark, is unlikely
sufficiently to distinguish it fromregistrant’s mark
havi ng the generic word “CONTROL” at the end.

Due to the fallibility of nmenory and the consequent
| ack of perfect recall by nmenbers of the consuning public,
i n determ ni ng whether confusion as to source or
sponsorship is likely, the proper enphasis is on the |ikely
recol l ection of the average custoner, who normally retains
a general rather than a specific inpression of trademarks

or service marks. Spoons Restaurants, Inc. v. Mrrison,

Inc., 23 USPQd 1735 (TTAB 1991), aff’'d. No. 92-1086 (Fed.

-9 -
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Cir. June 5, 1992); In re United States Distributors, Inc.

229 USPQ 237, 239 (TTAB 1986); and In re Steury

Cor poration, 189 USPQ 353 (TTAB 1975). Accordingly, we

al so conclude that as applied to renote controls having
gl ow-in-the-dark keys, the marks, when viewed in their
entireties, have quite simlar connotations.

Consi dering the marks GLOW CONTROL and GLOW KEYS i n
their entireties, we are of the view that they are simlar
i n sound and appearance, and are substantially simlar in
connotation. Hence, when conpared in their entireties, the
two marks create simlar overall commercial inpressions.

I n conclusion, inasmuch as the goods are legally
identical, we assunme that the renote control devices of
regi strant and of applicant will nmove in simlar channels
of trade to the sane class of ordinary consunmers. The
mar ks GLOW CONTROL and GLOW KEYS create simlar overal
comercial inpressions, particularly as applied to these
goods. Based upon these key considerations, we concl ude
that consuners would be likely to believe mstakenly that
registrant’s renote control devices, sold under the mark
GLOW CONTROL, and applicant’s renote control transmtters
for consuner electronic products, sold under the mark GLOW
KEYS, originated wth, or are sonehow associated with, or

sponsored by, the sanme entity.

- 10 -
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Deci sion: The refusal to register applicant’s mark

under Section 2(d) of the Act is affirned.



