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Opi ni on by Chapman, Admi nistrative Trademark Judge:
Uni versal Prem um Acceptance Corporation (a M ssour
corporation) has filed an application to register on the

Princi pal Register the mark shown bel ow

e-PFA
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for “electronic transmi ssion of insurance prem um financing
information” in International Cass 38.1 The application
was filed on August 16, 1999, based on applicant’s clained
date of first use and first use in commerce of April 26,
1999.

Regi strati on has been refused under Section 2(d) of
the Trademark Act, 15 U. S.C. 81052(d), on the ground that
applicant’s mark, when used in connection with its
identified services, so resenbles two prior registered
mar ks (both on the Principal Register) owned by two
different entities: (1) PFA EXPRESS for “conmerci al
prem um fi nance admi nistrative services in the nature of
providing financial rates and terns, for use by others” in

International Cass 36;% and (2) the mark shown bel ow

EPfa

for “nortgage | ending services” in International dass 36,3

as to be likely to cause confusion, m stake or deception.

YInformationally, various electronic transm ssion services are
generally classified in International O ass 38.

2 Registration No. 2,054,143, issued April 22, 1997 to First
Prem um Services, Inc., Section 8 affidavit accepted, Section 15
affidavit acknow edged. The term “express” is disclainmed.

® Registration No. 2,479,100, issued August 21, 2001 to DePfa
Deut sche Pfandbreif bank AG
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When the refusal was made final, applicant appeal ed.
Briefs have been filed, but an oral hearing was not
request ed.

We affirmthe refusal to register as to both cited
registrations. In reaching this conclusion, we have
foll owed the guidance of the Court iniInre E. [|. du Pont
de Nenours & Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973).
See also, Inre Majestic Distilling Conpany, Inc., 315 F.3d
1311, 65 USPQ2d 1201 (Fed. Cir. 2003). In any likelihood
of confusion analysis, tw key, although not excl usive,
considerations are the simlarities of the marks and the
simlarities of the goods and/or services. See Federated
Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192
USPQ 24, 29 (CCPA 1976) (“The neans of distribution and
sal e, although certainly relevant, are areas of periphera
inquiry. The fundanmental inquiry mandated by 82(d) goes to
the cunul ative effect of differences in the essential
characteristics of the goods [and services] and differences
in the marks.”). See also, In re Dixie Restaurants Inc.,
105 F. 3d 1405, 41 UsSPd 1531 (Fed. Gr. 1997).

W turn first to a consideration of the services
involved in this case, and we note that the question of
I'i keli hood of confusion in Board proceedi ngs regarding the

registrability of marks, nust be determ ned based on an
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anal ysis of the goods or services identified in applicant’s
application vis-a-vis the goods or services recited in the
registration(s), rather than what the evidence shows the
goods or services actually are. See Octocom Systens |nc.
v. Houston Conputer Services Inc., 918 F.2d 937, 16 USPQd
1783 (Fed. Cir. 1990); and Canadi an | nperial Bank of
Commerce, N. A v. Wlls Fargo Bank, 811 F.2d 1490, 1
UsP@@d 1813 (Fed. Cir. 1987). Further, it is a genera
rul e that goods or services need not be identical or even
conpetitive to support a finding of |ikelihood of
confusion. Rather, it is enough that the goods or services
are related in sonme manner or that the circunstances
surroundi ng their marketing are such that they would |ikely
be seen by the same persons under circunmstances which could
give rise, because of the marks used therewith, to a
m st aken belief that they emanate fromor are in sonme way
associated with the sane producer or that there is an
associ ation between the producers of each party’ s goods or
services. See In re Peebles Inc., 23 USPQRd 1795, 1796
(TTAB 1992); and In re Melville Corp., 18 USPQRd 1386 ( TTAB
1991) .

Applicant’s service of providing insurance prem um
financing information is limted only in that it is

provi ded by el ectronic transm ssion; but there is otherw se
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no restriction as to channels of trade or consumers. The
cited registration for the mark PFA EXPRESS which is
registered for “commercial prem umfinance adm ni strative
services in the nature of providing financial rates and
ternms, for use by others” is for essentially the sane
service as that identified by applicant in its application,
nanmel y, providing insurance prem um financing infornmation,
whi ch coul d and presumably woul d i nclude financial rates
and terns.*

Applicant asserts that “the services of both Applicant
and First Premumare provided to commercial entities in

the i nsurance industry,” but argues that the prinmary
consuners of applicant’s services are insurance agents and
brokers, while this cited registrant’s prinmary consuners
are insurance conpani es thenselves. (Brief, pp. 7-8.)
This argument regarding different consuners is not
persuasive in light of the respective identifications of
services, which are not so |limted.

We di sagree with applicant’s conclusory statenent that

because applicant could not find any use of this

registrant’s mark PFA EXPRESS on the Internet, applicant

* The “prem um finance administrative services” within this cited
registrant’s identification are further specified by the phrase
“in the nature of providing financial rates and terns.”

Appl i cant has not argued that it does not provide financial rates
and ternms.
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had established that the mark is not used in any on-line
context. Applicant provided no information as to the
extent or the paraneters of its search for this
registrant’s mark on the Internet. |In any event, there is
no restriction in this registrant’s identification of
services stating that it will not offer its services
t hrough the Internet.

Wth regard to applicant’s services vis-a-vis the
second cited registrant’s “nortgage | endi ng services”
(of fered under the mark EPfa), we find that these are
closely related services. Wiile the specific services are
different, the record contains several third-party
regi strations, based on use in conmerce, listing both of
t hese types of services in connection with the same nmarks.
See, for exanple, Registration No. 1,872,759 for “...
i nsurance prem um financing services, ... nortgage | ending
services, ...”"; Registration No. 1,939,383 for “providing
financial services, namely, nortgage brokerage services and
nor t gage banki ng services and insurance pren um
financing,...”; and Registration No. 1,635,683 for “...
i nsurance prem um financing services, ... savings account
and nortgage | endi ng services, ”

When considering the third-party registrations

submtted by the Exam ning Attorney, we are aware that such
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regi strations are not evidence that the narks shown therein
are in use on a conmercial scale or that the public is
famliar with them Such third-party registrations
nevert hel ess have sone probative value to the extent they
may serve to suggest that such services are of a type which
emanate fromthe sane source. See In re Al bert Trostel &
Sons Co., 29 USPQd 1783, 1785 (TTAB 1993); and In re Micky
Duck Mustard Co., Inc., 6 USPQRd 1467, footnote 6 (TTAB
1988).

The Examining Attorney al so submtted several
excerpted stories retrieved fromthe Nexis database to show
t hat nortgage | ending services and insurance preni um
financing services are frequently available froma single
source, such as the follow ng exanpl es:

Headl i ne: Letters to the Editor:
Her man Di ckey, Vice president of
mar keting, PM Mortgage | nsurance Co.,
San Franci sco

Si nce prem um financi ng burst on
t he nortgage scene from12 to 14 nonths
ago, popularity of these prograns has
t aken of f.
Al'l nortgage | enders (but particularly
nort gage bankers) have been hard-
pressed to conpete with “No M
[ mort gage i nsurance]” prograns.
Prem um fi nanci ng represents the only
vi abl e response these | enders have to

such prograns. “National Mortgage
News,” Cctober 24, 1988;
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Headline: Latino Thrift Beefs Up
Subprinme Unit’s Staff

In addition to subprinme nortgage
| endi ng, the conpany does auto
financing and auto i nsurance prem um
financing. “The American Banker,”
April 10, 1997;

Headl i ne: Ex- New Yorker Finds Good
Climate For Convertible Notes in
California

The bank concentrates on asset-
based financing, insurance prem um
financi ng, nortgage banking and
construction lending. “The Anerican
Banker,” February 16, 1988; and

Headl i ne: Consuner Report: Bought by
Bank of New Engl and

... The deal is seen as beneficial to
bot h Consuners and Bank of New Engl and.
The i mense resources of the |arger
bank will give Consuners deeper
pockets, allowing it to rebuild
following |ast year’s | oss. Consuners
has divested all but three of its
princi pal subsidiaries, retaining a
secondary nortgage conpany, a rea
estate devel opnent firmand an

i nsurance prem um financi ng conpany.
“Business Dateline,” April 14, 1986.

Based on the evidence of record, we find that

applicant’s services (insurance prenm um financi ng

information provided via electronic transm ssion) are

closely related to each of the two cited registrant’s

respective services (comrercial prem um financi al

adm ni strative services in the nature of providing

fi nanci al

rates and terns, and nortgage | endi ng services).
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We do not find any significant differences in the
channel s of trade or purchasers for each of the three
identified services. Wiile one of the registrations limts
the services to “comercial” prem umfinancing information,
applicant’s identification is not so limted and hence
enconpasses the “comercial” information offered by that
registrant. And it has been shown that insurance prem um
financi ng and nortgage | ending services are offered to the
sane purchasers through sone of the sanme channels of trade.
Therefore, the trade channels and purchasers at the very
| east overl ap.

Applicant’s limtation to “electronic transm ssion” of
such informati on does not conpel a different result, as it
is very plausible in today’s business world that nuch
information in any of the identified services is or could
be transmitted el ectronically.

Applicant also argues that the purchasers of these
respective services are conmercial entities with
sophi sti cated purchasi ng personnel who are able to
di stingui sh between the marks e- PFA and PFA EXPRESS and
EPfa. Even assum ng, arguendo, that the purchasers of
i nsurance prem um financing information services, the
services of providing financial rates and terns, and

nort gage | ending services are all sophisticated,
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knowl edgeabl e consuners, “even careful purchasers are not

i mmune from source confusion.” See Wncharger Corporation
v. Rinco, Inc., 297 F.2d 261, 132 USPQ 289 (CCPA 1962); In
re Total Quality Goup Inc., 51 USPQ2d 1474 (TTAB 1999);
and In re Deconbe, 9 USPQ2d 1812 (TTAB 1988). See also, In
re Hester Industries, Inc., 231 USPQ 881, 883 (TTAB 1986)
[“Whil e we do not doubt that these institutional purchasing
agents are for the nost part sophisticated buyers, even
sophi sticated purchasers are not inmmune from confusion as
to source where, as here, substantially identical marks are
applied to related products”]. That is, even relatively
sophi sticated purchasers of these services are likely to
bel i eve that the services cone fromthe sane source, if

of fered under the involved substantially simlar and
arbitrary marks. See Wiss Associates Inc. v. HRL
Associates Inc., 902 F.2d 1546, 14 USPQ2d 1840 (Fed. Cir
1990); and Aries Systenms Corp. v. Wrld Book Inc., 23
usP@d 1742, footnote 17 (TTAB 1992).

Turni ng next to a consideration of the marks,
applicant contends that its mark e-PFA (as shown above) and
PFA EXPRESS are “markedly distinct marks in terns of sight,
sound and appearance.” (Brief, p. 5.) Specifically

applicant contends that the “e” in its mark relates to

“electronic” comerce, while the term“express” in the

10
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first cited mark relates to something provided in a fast
manner; that the letters “PFA” in its mark are an acronym

for “prem um financing agreenents,” while the sane letters
inthe first registrant’s mark relate to “prem um financing
adm ni stration”; and that the cadence and rhythm of these
two marks is very dissimlar.

The Exam ning Attorney contends that applicant’s mark
and PFA EXPRESS are “nearly identical” in sight, sound and
comrerci al inpression (brief, p. 5); that the dom nant
portion of each of these two nmarks is PFA; and that,
considering the marks as a whole, the addition of the
descriptive letter “e” and the descriptive term “express,”
respectively, does not negate the simlarity of the overal
comer ci al inpression of these nmarks.

We agree with the Exam ning Attorney that the marks
e- PFA and PFA EXPRESS are simlar in sight, sound,
connotation and overall commercial inpression. The nore
arbitrary and dom nant portion in each mark is the letters
“PFA.” It is, of course, well settled that marks nust be
considered in their entireties. However, our prinmary
review ng Court has held that in articulating reasons for
reaching a conclusion on the question of |ikelihood of
confusion, there is nothing inproper in stating that, for

rati onal reasons, nore or |ess weight has been given to a

11
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particular feature or portion of a mark. That is, one
feature of a mark may have nore significance than another.
See Sweats Fashions Inc. v. Pannill Knitting Co., 833 F.2d
1560, 4 USPQ2d 1793, 1798 (Fed. Cir. 1987); and In re
Nat i onal Data Corporation, 753 F.2d 1056, 224 USPQ 749, 752
(Fed. Cir. 1985).

Mor eover, the mnor differences are not likely to be
recal l ed by purchasers seeing the marks at separate tines.
Under actual market conditions, consuners do not have the
| uxury of a side-by-side conparison of the marks; and
further, we nust consider the recollection of the average
purchaser, who nornmally retains a general, rather than a
specific, inpression of the many trademarks encountered.
Thus, the purchaser’s fallibility of nenory over a period
of time nust al so be kept in mnd. See G andpa Pidgeon's
of Mssouri, Inc. v. Borgsmller, 477 F.2d 586, 177 USPQ
573 (CCPA 1973); and Spoons Restaurants Inc. v. Morrison
Inc., 23 USP@@d 1735 (TTAB 1991), aff’d unpub’'d (Fed. Cr.
June 5, 1992).

Wth regard to the connotation of these two narks,
applicant’s assertion that the letter “A” in “PFA’” neans or
connotes “agreenents” in applicant’s mark, but it refers to
“adm nistration” in the PFA EXPRESS mark i s unsupported by

any evi dence of consuner perception of the letters “PFA’ as

12
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different acronyns relating to prem umfinancing agreenents
or premiumfinance adm nistration; and we are not convinced
that the purchasing public would make such a distinction.

Further, during the prosecution of applicant’s
application, the Examning Attorney inquired as to the
meaning of the letters PFA in the relevant trade or
i ndustry, and applicant responded that it used the letters
to refer to prem umfinancing agreenent, but that those
terms had no particular significance in the relevant trade
or industry. (Applicant’s response, filed Decenber 12,
2000, p. 4.)

Consuners may wel |l believe that applicant’s mark e-PFA
sinmply refers to a nodern “electronic” version of the cited
regi strant’s mark PFA EXPRESS.

I n conparing applicant’s mark e-PFA to the second
cited registered nmark EPfa, we find that these narks are
simlar in sound, appearance and overall comerci al
i npression. There is no evidence as to the connotation of
the registered mark. Applicant argues that the registered
mark is “by all accounts a trade nanme of a Gernman
conmerci al nortgage conpany.” (Brief, pp. 10-11.)

However, applicant is incorrect as the nane of this
registrant is DePfa Deutsche Pfandbreifbank AG In any

event, there is nothing to indicate that EPfa would be

13
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perceived as this registrant’s trade nanme. Again we take
into account purchasers’ fallible nenories. |In addition,
when spoken, this registered mark coul d be pronounced as
“e-pfa” (i.e., “electronic — pfa”) or as a two syllable
term“ep-fa.” There is no “correct” pronunciation of a
trademark. See In re Bel grade Shoe, 411 F.2d 1352, 162
USPQ 227 (CCPA 1969); In re Lanson Ol Co., 6 USPQ2d 1041
(TTAB 1987); and In re Energy Tel ecomruni cations &
El ectrical Association, 222 USPQ 350 (TTAB 1983).

Finally, although applicant’s attorney has represented
t hat there have been no instances of actual confusion since
applicant commenced use of its mark in April 1999, such
unsubstanti ated statenent is entitled to little weight.
Maj estic Distilling Co., supra, 65 USPQRd at 1205 (“Wth
regard to the seventh DuPont factor, we agree with the
Board that Majestic’s uncorroborated statenents of no known
i nstances of actual confusion are of little evidentiary
value.”). Inportantly, in this case, the registered “EPfa”
mark i s based on Section 44 of the Trademark Act, and in
any event, there is no evidence of applicant’s and either
of the cited registrants’ geographic areas of sales, or the
anount of the sales under the respective marks. Further,
there is no information fromthe registrants. In any

event, the test is |likelihood of confusion, not actual

14
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confusion. See Wiss Associates Inc. v. HRL Associ ates
Inc., supra; and In re Kangaroos U.S. A, 223 USPQ 1025
(TTAB 1984). That is to say, the absence of evidence of
actual confusion is offset by the absence of evidence that
there has been a substantial opportunity for actual
confusion to have occurred (i.e., evidence of an overlap in
the respective actual trade channels). 1In these
ci rcunst ances, we cannot conclude that the apparent absence
of actual confusion is entitled to significant |egal weight
in the likelihood-of-confusion analysis. See Gllette
Canada Inc. v. Ranir Corp., 23 USPQRd 1768 (TTAB 1992).

Deci sion: The refusal to register under Section 2(d)

is affirmed as to both cited registrations.
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