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Opi nion by Bucher, Adm nistrative Trademark Judge:

Amar ant h Networ ks, Inc. seeks registration on the

Principal Register for the mark AMARANTH NETWORKS as used in

connection with “consulting services, nanely consulting with
smal | busi nesses and start-up conpanies with respect to
conput er servers and networking equipnment,” in Internationa
Class 35, and in connection with “hosting the web sites of
others on a conputer server for a global conputer network;

graphi c design services; conputer services, nanely web sites
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desi gn and devel opnment, software programm ng for others,” in
International C ass 42.1

The Trademark Exam ning Attorney has refused
regi strati on under Trademark Act Section 2(d), 15 U S. C
81052(d), on the ground that applicant’s mark, when used on
applicant’s services, so resenbles the foll ow ng regi stered
mar ks, all owned by the sanme registrant, as to be likely to
cause confusion, to cause m stake, or to deceive:

AMERANTH Voi ce and data comruni cations systens, data
processi ng systems, inventory and cash
managenent systens, security systens, and
control systems, conprising conputer
hardware, transmtters and receivers [in
International Cass 9] 2

AMERANTH Providing the integration of voice and data
conmuni cati ons systens, data processing
systenms, inventory and cash nmanagenent
systens, security systens, and contr ol
systens, conprising conputer hardware,
transmtters and receivers [in
I nternational C ass 41]3

AMERANTH I ntegration of voice and data
TECHNOLOGY  conmunications systens, data processing
SYSTEMS systens, inventory and cash nanagenent

systens, security systens, and contr ol
systens, all conprised of conputer
hardware, transmitters and receivers [in

! Application Serial No. 75/750,581, filed on July 12, 1999, is
based upon use in conmmerce under Section 1(a) of the Lanham Act.
February 20, 1998 is alleged to be the date of first use of the
mar k anywhere and the date of first use of the mark in comerce.
The word “Networks” is disclainmed apart fromthe mark as shown.

2 Regi stration No. 2,308,861, issued on January 18, 2000.

8 Regi stration No. 2,331, 358, issued on March 21, 2000.
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International Cass 42]*
AMERANTH Voi ce and data comruni cati ons systens, data

TECHNOLOGY processi ng systens, inventory and cash
SYSTEMS managenent systens, security systens, and

control systens, all conprised of conputer
hardware, transmtters and receivers [in
International C ass 9]°

When the refusal was made final, applicant filed a
notice of appeal and two requests for reconsideration. The
Trademark Exami ning Attorney rejected both requests for
reconsi deration. Applicant and the Trademark Exam ning
Attorney filed appeal briefs, and applicant filed a reply
brief. Applicant did not request an oral hearing.

Qur determ nation under Section 2(d) is based upon an
anal ysis of all of the probative facts in evidence that are
relevant to the factors bearing on the issue of I|ikelihood of

confusion. See Inre E. I. du Pont de Nenours and Co., 476

F.2d 1357, 177 USPQ 563 (CCPA 1973). 1In considering the
evi dence of record on these factors, we keep in mnd that
“[t] he fundanental inquiry mandated by 82(d) goes to the
cunul ative effect of differences in the essential

characteristics of the goods and differences in the marks.”

4 Regi stration No. 2,371,397, issued on July 25, 2000, having a
di scl ainer of the words “Technol ogy Systens” apart fromthe mark as
a whol e.

5 Regi stration No. 2,398,194, issued on Cctober 24, 2000, having

a disclainer of the words “Technol ogy Systens” apart fromthe nark
as a whol e.
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Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d

1098, 192 USPQ 24, 29 (CCPA 1976).

We turn first to a consideration of the simlarity or
dissimlarity of the marks in their entireties as to
appear ance, sound, and connotati on.

The test for |ikelihood of confusion is not whether the
mar ks can be di stingui shed when conpared side-by-side.
Hence, the addition, deletion or substitution of words may
not necessarily preclude a likelihood of confusion. Here,
t he dom nant portion of applicant’s mark is the | eadi ng word,
“Amarant h.” Applicant has agreed to disclaimthe highly
descriptive, if not generic, word “Networks” apart fromthe
mark as shown. Simlarly, the sole portion of two of
registrant’s cited marks is “Aneranth.” For the other two
cited registrations having conposite marks, the highly
descriptive, if not generic, words “Technol ogy Systens” are
di scl ai med apart fromthe marks as a whole. The difference
i n appearance between registrant’s nmarks and applicant’s mark
Is negligible given that “Amaranth” and “Ameranth” differ
only as to the substitution of one soft vowel for another
vowel deep within an eight-letter word.

As to pronunciation, in the ordinary course of speech,

it would be difficult for the speaker to enunciate, or the
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listener to detect, a difference in the pronunciation of the
wor ds “Amaranth” and “Anmeranth.”

As to connotation, even accepting applicant’s argunent
that the word “Amaranth” as used within its conposite mark is
a dictionary word, while registrant’s spelling of “Ameranth,”
as used in its four cited registrations, appears to be a
coi ned word, we suspect nost consuners will not divine a
difference in the nmeaning of these two slightly differently
spell ed words; nor is the average consuner |likely to be
famliar with the English-lIanguage word “Amaranth” in any
context. Mreover, should the average consuners of these
respective services know the neaning of the word “Amaranth”
and notice this subtle replacenent of a single letter in
regi strant’s marks, both words appear to be arbitrary as
applied to the identified goods and/or recited services.
Hence, as to connotation, this slight and subtle difference
cannot have a dispositive effect on our analysis of
confusingly simlar marks.

Accordi ngly, considering applicant’s mark, and the four
cited marks of registrant, in their entireties, we find that
the marks have substantially simlar overall commercia
I npressions; and that confusion as to source or sponsorship
is likely if used on simlar or related goods and/ or

servi ces.
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We turn next to a consideration of the respective goods
and services. The Trademark Exam ning Attorney argues that
applicant’s services are highly related to the goods and
services of registrant. She notes correctly that the
services of applicant and goods and/or services of registrant
need not be identical or directly conpetitive in order to
find a likelihood of confusion. Rather, they need only be
related in some manner, or the conditions surrounding their
mar keti ng be such, that they could be encountered by the sane
pur chasers under circunstances that could give rise to the

m st aken belief that the goods and services conme froma

comon source. |Inre Martin's Fanobus Pastry Shoppe, Inc.,
748 F.2d 1565, 223 USPQ 1289 (Fed. Gr. 1984); In re Com ng
d ass Works, '229 USPQ 65 (TTAB 1985); In re Rexel Inc., 223

USPQ 830 (TTAB 1984); Guardian Products Co., Inc. v. Scott

Paper Co., 200 USPQ 738 (TTAB 1978); and In re Internationa

Tel ephone & Tel egraph Corp., 197 USPQ 910 (TTAB 1978).

In this context, the Trademark Exami ni ng Attorney argues
as foll ows:

The applicant has “consulting services, nanely
consulting with small businesses and start-up
conpanies with respect to conputer servers and
net wor ki ng equi pnent; hosting the web sites of
others on a conputer server for a gl obal
conput er network; graphic design services;
conput er services, nanmely web site design and
devel oprment, software progranm ng for others.”
The registrant’s goods and services include

-6 -
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“voi ce and data conmuni cations systens, data
processi ng systens, inventory and cash
managenent systens, security systens, and
control systens, all conprised of conputer
hardware, transmtter and receivers” and
“providing the integration of voice and data
comuni cati on systens, data processing
systens, inventory and cash managenent
systens, security systens, and contro
systens, conprising conmputer hardware and
software, transmtters and receivers.”

The applicant provides consulting services
regardi ng conputer servers and networ ki ng
equi pment. A “network” includes “a group or
system of el ectric conponents and connecti ng
circuitry designed to function in a specific
manner,” and “a system of conputers

i nt erconnected by tel ephone wires or other
means in order to share information ....” The
regi strant’s goods are clearly conprised of
“networ ki ng equi pnent,” while its services

i nclude integration of such equi pnent.

The term “integration” means, “putting diverse
har dwar e and/ or software conponents together
to work as a system ....” Thus, the
applicant’s services involve consulting in the
field of the goods and services of the

regi strant.

Mor eover,

recital of both

wel |

request for rec

the Trademark Exam ning Attorney cites to the

cl asses of services in the application as

as to the materials submtted with applicant’s first

onsi deration, for the proposition that

applicant’s services clearly involve nore than consul ting.

She notes that according to applicant’s own website,

applicant provides “large scal e network design and

i npl enentation,” and that applicant’s “expertise allows us to
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i ntegrate products and services to produce robust custoner
solutions.” Fromthis material, she argues that applicant
provi des consulting services as well as other goods and
services to its custoners, and that such goods and services
m ght well overlap with those of the registrant.

Finally, to the extent they may not be overl apping, she
takes the position that the services provided by applicant
are in the normal field of expansion for the registrant, and
must be considered as such in our determ nation under Section

2(d). In re General Mdtors Corp., 196 USPQ 574 (TTAB 1977).

In review ng the constraints inherent in an ex parte
appeal of this type, the Trademark Exam ning Attorney is
correct in pointing out that any Board determi nation as to
l'i kel i hood of confusion nust be nade based upon the goods and
services as set forth in the actual application and
registration(s). Applicant states that the “evidence of
record shows that the registrant offers conputer software to
the hospitality and healthcare industries, and in particul ar,
the regi strant provides handheld conputers to wait staff in
restaurants and housekeeping staff in hotels to facilitate
comuni cation with other restaurants and hotel staff ....” On
the other hand, as noted by the Trademark Exam ning Attorney,
the four cited registrations are not limted to a particular

I ndustry or personnel within an industry and, as identified,

- 8 -
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enconpass goods and services nuch broader than just the
hospitality and healthcare industries. Extrinsic evidence
attenpting to establish the exact nature of the registrant’s
goods and services is not material because the Board nust
consi der registrant’s various goods and services as

identified. See Canadian Inperial Bank of Conmerce v. Wlls

Fargo Bank, 811 F.2d 1490, 1 UPSQRd 1813, 1815, (Fed. Cr.

1987); In re Continental G aphics Corporation, 52 UPPQ2d 1374

(TTAB 1999); In re Elbaum 211 USPQ 639 (TTAB 1981).
Accordingly, where, as here, the cited registrations describe
t he goods and services broadly wthout |imtation, we nust
presune that the registrations enconpass all goods and
services of the type described. See El baumat 639.

While applicant’s recital of consulting services
explicitly limts its custoners to “small businesses and
start-up conpanies,” registrant’s goods and services
otherwise remain unlimted in scope. Hence, according to
trademark | aw and the logic of the rel evant nmarketpl ace, we
must presunme herein that applicant’s recited services are
related to the goods and services of the registrant.
Accordingly, we find that purchasers will encounter the goods

and services of registrant as well as the services of

applicant both being nmarketed with confusingly simlar marKks,
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and will mstakenly believe that they are being provided by
t he sanme source.®

In response to applicant’s caution that we nust consider
the realities of the marketplace, we conclude that the
Trademar k Exam ning Attorney has done just that. W do not
find that the Trademark Exam ning Attorney has concl uded that
the services are related nerely because of simlar
term nol ogy as to conputers, conputer conponents and/ or

“network rel ated” services.

6 From a sanmpling of third-party registrations attached to the
Final Ofice action, the Trademark Exam ning Attorney argues that
it is conmmon for the same nmark to be used in connection with the
services of the applicant as well as on or in connection with the
goods and services of the registrant.

In determning the simlarity or dissimlarity and nature of
the respective goods and services, we find this evidence
corroborative of other evidence in the record. Specifically, the
third-party registrations support the conclusion that the sane
source, using the sane mark, may wel |l be marketing conputer
hardware and software as well as providing services related to
network integration and consulting. See In re Micky Duck Mistard
Co., 6 USPQRd 1467, 1470 n.6 (TTAB 1988) [Although third-party
registrations “are not evidence that the nmarks shown therein are in
use on a commercial scale or that the public is famliar with them
[they] may have sone probative value to the extent that they may
serve to suggest that such goods or services are the type which may
emanate froma single source”]. See In re Albert Trostel & Sons
Co., 29 USPQ@d 1783, 1786 (TTAB 1993). B

Applicant argues, in effect, that one could prove any two sets
of goods or services to be “bedfell ows” using such a technique. W
agree with this position to the extent that the third-party
registrations are multiple-class registrations reflecting the house
marks of |arge corporations involved in a nyriad of divergent and
arguably unrelated fields (as that concept has devel oped under the
Lanham Act). However, that does not correctly characterize the
majority of the third-party registrations included in this record.
The existence of some such registrations may well reduce, if not
vitiate, the probative value of this corroborative evidence.

- 10 -
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Turning to the du Pont factors dealing with the
simlarity or dissimlarity of established, likely-to-
continue trade channels as well as the conditions under which
and buyers to whom sal es are nade, we nust presune that
applicant’s services and registrant’s goods and services w ||
nove through all of the normal channels of trade to all of
t he usual purchasers for goods and services of the types

identified. See Canadian |nperial Bank, supra at 1815.

Hence, in looking to these two related du Pont factors, we
conclude that the channels of trade and cl asses of purchasers
(e.g., especially marketing directed toward “smal | busi nesses
and start-up conpanies”) will be the sane.

Accordingly, we find that the du Pont factors dealing
with the simlarity of the involved marks and rel at edness of
the invol ved services/goods strongly mlitate in favor of a
finding of likelihood of confusion. W have no probative
evi dence on which we could resolve any of the remaining
du Pont factors in applicant’s favor. Thus, we find that
there is a likelihood of confusion and that the refusal of
regi stration nust be affirmed.

Finally, we turn to the last du Pont factor — any ot her
establ i shed fact probative of the effect of use. It is true
t hat anot her Trademark Exam ni ng Attorney approved for

publication in the Trademark O ficial Gazette three nore of
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registrant’s nmarks. These marks refl ected trademark
applications filed by registrant after applicant’s involved
application.” It is in this context that we address
applicant’s contention that this refusal under Section 2(d)
of the Act should have been w thdrawn when it becane cl ear

that three conflicting applications owned by the cited

! These three registrations are identified in the record as:

(1) Reg. No. 2,504, 253, issued on Novenber 6, 2001
based upon an application filed on Decenber 4, 2000 for the
mar k AMERANTH PUTS W RELESS TO WORK as used for “conputer
software for the integration of wirel ess voice and data
comuni cati ons systens, data processing systens, inventory and
cash managenent systens, handhel d conputer systens and
networks,” in International dass 9, and in connection with
“providing the integration of wireless voice and data
communi cati ons systens, data processing systens, inventory and
cash managenent systens, handhel d conputer systens and
networks, in International d ass 42;

(2) Reg. No. 2,522,530, issued on Decenber 25, 2001,
based upon an application filed on March 20, 2001 for the mark
AMERANTH W RELESS AT WORK (special formdrawi ng) as used in
connection with “conmputer software for the integration and
synchroni zation of wirel ess voice and data conmuni cati ons
systens, data processing systens, inventory and cash
managenent systens, handhel d conputer systens and networks,”
in International Cass 9, and in connection with “providing
the integration and synchronization of wirel ess voice and data
conmuni cati ons systens, data processing systens, inventory and
cash managenent systens, handhel d conputer systens and
networks,” in International C ass 42.

(3) Reg. No. 2,594,006, issued on July 16, 2002, based
upon an application filed on Decenber 4, 2000 for the mark
AVMERANTH W RELESS as used in connection with “conputer
software for the integration and synchroni zati on of wreless
voi ce and data conmuni cations systens, data processing
systens, inventory and cash managenent systens, handhel d
conput er systens, conputer networks and the Internet,” in
International dass 9, and in connection with “providing the
integration and synchroni zati on of wireless voice and data
conmuni cati ons systens, data processing systens, inventory and
cash managenment systens, handhel d conputer systens, conputer
networks and the Internet,” in International O ass 42.
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registrant, but filed after the instant application, were
all owed to register over this application.

First, as the Trademark Exam ning Attorney pointed out
i n her response to applicant’s second request for
reconsi deration, the determnation herein as to |ikelihood of
confusi on cannot be affected by an arguably inconsistent
deci si on made by another Trademark Exam ning Attorney wth
regard to applications filed after the application in
questi on.

Al though it is clear that exam nation of this
application and registrant’s subsequent applications was
i nconsi stent, as the Trademark Exam ning Attorney has
correctly pointed out, the Court of Appeals for the Federal
Circuit has made clear that each case nust be detern ned
based on the nerits of the record submtted in the

application in question. See In re Nett Designs Inc., 236

F.3d 1339, 57 USPQ2d 1564, 1566 (Fed. Cir. 2001) [“Even if
some prior registrations had sone characteristics simlar to
[applicant’s] application, the PTO s all owance of such prior
regi strations does not bind the Board or this court.

Needl ess to say, this court encourages the PTO to achi eve a
uni form standard for assessing registrability of marks
Nonet hel ess, the Board (and this court inits |limted review)

must assess each mark on the record ...submtted with the
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application.”]; Inre Broyhill Furniture Industries Inc., 60

UsP2d 1511, 1514 (TTAB 2001); and In re Pennzoil Products

Co., 20 USQP2d 1753, 1758 (TTAB 1991).

Accordingly, we are constrained to review the record
before us insofar as it bears on the various du Pont factors,
and we cannot address that inconsistency in this appeal from
the refusal in the involved application.

In conclusion, we find that in view of the substantia
simlarities in the involved marks and the rel ationship
bet ween the invol ved goods and services, the contenporaneous
use of applicant’s mark and registrant’s cited marks is
likely to cause confusion or mstake as to the source or

sponsorshi p of such goods and servi ces.

Decision: The refusal of registration is affirnmed.



