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Opi nion by Drost, Administrative Trademark Judge:

On June 16, 1999, Kidvid, Inc. (applicant) filed an
application to register the mark “...A LITTLE GENIUS I N THE
MAKI NG (in typed fornm) for goods ultimately identified as
a “series of audio and video works, nanely, prerecorded
vi deot apes, conpact discs, and audi o cassettes
cont ai ni ng nusi cal recordings, narratives, instruction on

the functionality of various objects, phonics and scenes
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depicting infants and children at play, for devel opi ng and
inproving the creative and intellectual faculties and brain
devel opnent of infants and children” in International C ass
9.1

The exam ning attorney has refused to register
applicant’s mark under Section 2(d) of the Trademark Act
(15 U.S.C. 8 1052(d)) because of a prior registration for
the mark “LITTLE GENIUS” (in typed form for:

Musi cal sound recordi ngs and nusi cal video recordings
in International Cass 9

Chil dren's books, baby books, children's activity
books, cal endars, sheet nusic, song books, picture
books, decals, bunper stickers, paper cake
decorations, greeting cards, flash cards, playing
cards, trading cards, disposable diapers, children's
encycl opedi as, printed teaching materials for teaching
yout h devel opnent skills, life skills, and probl em
solving, stickers, tenporary tattoos, and w apping
paper in International O ass 16.2

Wien the refusal was made final® applicant filed this
appeal .

The exam ning attorney argues that the marks “...A
LI TTLE GENIUS I N THE MAKI NG' and “LI TTLE GENI US" are highly

simlar and that the letter “a” “has little or no tradenark

! Serial No. 75/710,402. The application contains an allegation
of a bona fide intention to use the mark in comerce.

2 Regi stration No. 2,372,130, issued August 1, 2000.

® The examining attorney also cited a second registration of the
sane owner for the sane mark for goods in International C asses
25 and 28 (Registration No. 2,344,760). The exam ning attorney
subsequently withdrew the citation of this registration
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significance. The ternms ‘I N THE MAKI NG conprise
subordinate matter since the dom nant portion[s] of the
marks are the ternms LITTLE GENNUS.” Brief at 6. The
exam ning attorney also found that both applicant’s and
regi strant’s goods i nclude nusical sound recordings, and
that while applicant has limted its nusical sound
recordings to those for developing children’ s intellect,
“registrant’s nusical recordings could also be for
inproving intellectual developnent.” Brief at 7-8. The
exam ning attorney determ ned that because “these itens are
identical, the goods are likely to be sold in the sane
stores and nove in the sane channels of trade.” Brief at
8. Therefore, the exam ning attorney held that there is a
l'i kel i hood of confusion.

Applicant’s position is that the “addition of the
words ‘in the making’ to the LITTLE GENIUS nmark renders its
mar k di stingui shable fromregistrant’s mark because the
LITTLE GENIUS mark is highly suggestive of educati onal
products for children.” Brief at 3. |In addition,
applicant argues that the O fice has often “approved
identical and nearly identical marks for registration, even
where the categories of goods and services are arguably
related.” Brief at 5. Another point applicant makes is

that its mark is a “slogan to further identify the product
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of applicant, already registered as BRAINY BABY.” Brief at
6.

We affirm

In a case involving a refusal under Section 2(d), we
anal yze the facts as they relate to the relevant factors

set out inlnre Majestic Distilling Co., 315 F.3d 1311, 65

usP@2d 1201, 1203 (Fed. Cir. 2003). See also Inre E. |I.

du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563, 567

(CCPA 1973); and Recot, Inc. v. Becton, 214 F.3d 1322, 54

USPQ2d 1894, 1896 (Fed. Cir. 2000).

The first factor we consider is a conparison of
applicant’s mark with the mark in the registration cited by
the exam ning attorney as the basis of the refusal to
register. In this case, applicant’s mark is the sl ogan
“...ALITTLE GENIUS IN THE MAKI NG, " while registrant’s mark
consists of the words “LITTLE GENIUS.” Cbviously, both
mar ks contain the same words “Little Genius.” In addition,
appl i cant has taken the entire regi stered mark and added
other matter to it. The question becones whether this
additional nmatter changes the commercial inpression.
Applicant adds an ellipse and the indefinite article before
the words and the phrase “in the naking” after the shared
words. The addition of the ellipse and the indefinite

article does not significantly change the pronunciati on,
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appear ance, neani ng, or comrercial inpression of the mark.
The Court of Custons and Patent Appeals held that the
addi tion of a hyphen and another digit did not elimnate

the simlarity of marks. See Phillips Petroleum Co. v.

C.J. Webb, Inc., 442 F.2d 1376, 170 USPQ 35, 36 (CCPA

1971) (“The addition of the extra 6 and the hyphen has

al ready been held not to avoid |ikelihood of confusion, and
in the absence of sone other apparent significance for the
term6-66 we find this conclusion inescapable”).

Simlarly, the addition of the phrase “in the making” adds
little to distinguish the marks because the phrase refers
back and enphasizes the “little genius” portion of the
mark. Therefore, the words “Little Genius” would dom nate
applicant’s mark and, of course, it is the entire

regi stered mark. These marks have obvious simlarities in
appear ance, sound, neani ng, and commrercial inpression.

Wien the marks are viewed in their entireties, we find that

they are very simlar. In re Dixie Restaurants, 105 F. 3d

1405, 1407, 41 USPQ 1357, 1534 (Fed. Cir. 1993) (THE DELTA
CAFE and design held confusingly simlar to the word DELTA;
nore wei ght given to common dom nant word DELTA)

Regardi ng the goods, we find that they are at least in
part overl apping. Applicant’s goods include “prerecorded

vi deot apes, conpact discs, and audi o cassettes
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contai ning nusi cal recordings, narratives, instruction on
the functionality of various objects, phonics and scenes
depicting infants and children at play, for devel opi ng and
improving the creative and intellectual faculties and brain
devel opnent of infants and children.” Registrant’s goods

i ncl ude “nusi cal sound recordi ngs and nusi cal video
recordings.” Both applicant’s and regi strant’s goods

i ncl ude nusi cal video and audi o recordings. Wile
applicant’s identification of goods recites that its goods
are used for the devel opnent of infants and children, there
is nothing that would preclude registrant’s recordings from
al so being used for the sane purpose. Thus, there is no

| egal difference between the goods on this point. W nust
consi der the goods as they are described in the
identification of goods in the application and

registration. Qctocom Systens, Inc. v. Houston Conputers

Services Inc., 918 F.2d 937, 16 USPQ2d 1783, 1787 (Fed.

Cr. 1990) (“The authority is legion that the gquestion of
registrability of an applicant’s mark nust be deci ded on
the basis of the identification of goods set forth in the
application regardl ess of what the record nay reveal as to
the particular nature of an applicant’s goods, the
particul ar channels of trade or the class of purchasers to

whi ch the sal es of goods are directed”). W also do not
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read limtations into the identification of goods.

Squirtco v. Tony Corp., 697 F.2d 1038, 216 USPQ 937, 940

(Fed. Cr. 1983)(“There is no specific limtation and
nothing in the inherent nature of Squirtco’ s mark or goods
that restricts the usage of SQUI RT for balloons to
pronotion of soft drinks. The Board, thus, inproperly read
[imtations into the registration”). Wen we view the
goods as they are described in the application and
registration, they are in part virtually identical, i.e.,
nmusi cal sound and vi deo recordi ngs.

| nasmuch as applicant’s and registrant’s goods include
musi cal video and sound recordings that could be narketed
to parents to encourage child devel opnent, the channels of
trade and potential purchasers would al so be very simlar,
if not identical

Because the marks are used, at least in part, on
highly simlar if not identical goods, there is a greater
i kelihood that when simlar marks are used in this

situation, confusion will be likely. Century 21 Rea

Estate Corp. v. Century Life of Anerica, 970 F.2d 874, 23

UsP2d 1698, 1701 (Fed. Cir. 1992) (“Wen marks woul d
appear on virtually identical goods or services, the degree
of simlarity necessary to support a conclusion of likely

confusion declines”). In this case, we conclude that when
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prospective custoners famliar with registrant’s “LI TTLE
GENI US” nusi cal sound and vi deo recordi ngs encounter
applicant’s “...A LITTLE GCENIUS I N THE MAKI NG’ prerecorded
vi deot apes, conpact discs, and audi 0 cassettes
contai ni ng nusi cal recordings, narratives, instruction on
the functionality of various objects, phonics and scenes
depicting infants and children at play, for devel opi ng and
improving the creative and intellectual faculties and brain
devel opnent of infants and children, they are likely to
believe that, at a mininum there is sone association
bet ween the sources of these goods.

In response to applicant’s other argunents, we note
that i nasnmuch as the exam ning attorney did not need to
show that registrant’s mark was fanous, the |ack of

evi dence of fame is not significant. Mjestic Distilling,

65 USPQRd at 1205 (citation omtted) (“Although we have
previously held that the fame of a registered mark is
relevant to |ikelihood of confusion, we decline to
establi sh the converse rule that |ikelihood of confusion is
precluded by a registered mark’ s not being fanous”).
Simlarly, the fact that applicant may be using the mark “...
A LITTLE GENIUS IN THE MAKING' as a slogan with its mark
“BRAI NY BABY” does not nean that there is no |likelihood of

confusion. Applicant has not sought registration of the
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conmbi ned marks, but instead it seeks registration of the

sl ogan al one. As such, applicant is not restricted from

using the slogan al one or in conbination with other marks.
“Odinarily, for a word mark, we do not | ook to the trade
dress, which can be changed at any tine.” Specialty

Brands, Inc. v. Coffee Bean Distributors, Inc., 748 F.2d

669, 223 USPQ 1281, 1284 (Fed. Gr. 1984). Accord
Squirtco, 216 USPQ at 939 (By seeking registration for a
mark in a typed drawing, a difference in type style with
the registrant’s mark “cannot |egally be asserted by that
party” since the style of the typed mark can be changed at
any tinme).

Applicant also included two third-party registrations
for the marks LIL GENIUS and design for electronic
cal cul ators and SAPI ENTINO (“Little Genius” in Italian) for
educational games along with other registrations conbi ni ng
the word “Genius” wth different words and designs for a
vari ety of goods and services. The registration of simlar
mar ks for different goods and the fact that one word in the
mark is the subject of other registrations are hardly
significant. These registrations do not show that
applicant’s mark shoul d be regi stered when the goods are
virtually the same and the marks are very simlar. Wile

third-party registrations my be used to denonstrate that a
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portion of a mark is suggestive or descriptive, they cannot
be used to justify the registration of another confusingly

simlar registration. Inre J.M Oiginals, 6 USPQRd 1393,

1394 (TTAB 1988).*

Deci sion: The Exam ning Attorney’s refusal to
regi ster applicant’s mark on the ground that if it is used
on the goods identified in the application it is likely to
cause confusion with the mark in the cited registration

under Section 2(d) of the Trademark Act is affirnmed.

“ To the extent that applicant refers to other registrations in
its appeal brief that are not of record, we do not consider them
as they have been untinely referenced and copi es of the
registrations were not submtted. 37 CFR 8§ 2.142(d). See also
In re Hub Distributing, Inc., 218 USPQ 284, 285 (TTAB 1983)(“[We
do not consider a copy of a search report to be credible evidence
of the existence of the registrations and the uses |isted
therein”). Moreover, we note that references to the registration
of different marks for different goods and services do not show
that there is no likelihood of confusion in this case.
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