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Opi ni on by Hairston, Adm nistrative Trademark Judge:
QVC, Inc. has filed an application to register Q
RECORDS as a trademark for “nusical sound recordings.”!

Regi stration has been finally refused under

Section 2(d) of the Trademark Act, 15 U. S.C. 81052(d), on

! Application Serial No. 75/547,477, filed Septenber 3, 1998,
based on applicant’s allegation of a bona fide intention to use
the mark in comerce. An anendnent to all ege use was
subsequently filed which asserts first use and first use in
conmmerce as of February 1, 1999. The word “RECORDS’ has been
di scl ai ned apart fromthe nmark as shown.
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the ground that applicant’s mark, when applied to its
goods, so resenbles the mark Q as shown bel ow,

which is registered for “pre-recorded nedia, featuring
nmusi ¢ and/ or other entertai nnment; nanely audi ot apes,
conpact discs, |aser discs, phonograph records,

n 2

ci nemat ographic filns, and video cassettes, as to be

likely to cause confusion, m stake or deception.

Appl i cant has appeal ed. Applicant requested an ora
heari ng, but subsequently withdrew the request. W affirm
the refusal to register.

Prelimnarily, we nust discuss an evidentiary natter.
Wth its appeal brief, applicant has submtted printouts of
registrant’s web page and printouts taken fromthe United

States Patent and Trademark O fice website of third-party

2 Regi stration No. 1,880,427 issued February 28, 1995; affidavits
under Section 8 and 15 accepted and acknow edged, respectively.
Al t hough the registration covers other goods, the Exam ning
Attorney’ s refusal to register is based on these goods only.
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registrations for marks which include the letter “Q” The
Trademar kK Exami ning Attorney has objected to this material,
stating that its submssion is untinely. Applicant, inits
reply brief, argues that the material is not untinely
because it referenced registrant’s web site in its response
filed Novenber 11, 1999 to an office action and because it
referenced the third-party registrations in its request for
reconsideration filed January 16, 2002.

Under Trademark Rule 2.142(d), evidence submtted for
the first time with a brief on appeal is generally
considered by the Board to be untinely and therefore is
given no consideration. A review of the record in this
case shows that applicant, in its Novenber 17, 1999
response to the Examining Attorney’ s office action,
identified registrant’s URL address and provided
information taken fromregistrant’s web site relating to
the nature of registrant’s goods and the channels of trade.
However, applicant did not submt the actual printouts of
the web site. In addition, applicant, in its request for
reconsi deration, argued that there was no |ikelihood of
confusion in this case in view “of the many ot her
registrations with the letter “Q 1in connection with

records and record production.” However, applicant did not
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submt copies of any third-party registrations or identify
any specific “Q marks.

Under the circunstances, and inasnmuch as the actual
printouts of the web site and third-party registrations
were not submtted until applicant filed its brief on
appeal , the Exam ning Attorney could not have objected to
this material earlier. Thus, this is not a case where we
wi |l consider the Exam ning Attorney to have treated the
web site information and the third-party registrations as
being of record. In viewthereof, the Exam ning Attorney’s
objection to the printouts as untinely is well taken and we
will give themno consideration. W hasten to add that,
even if we had considered the printouts, the result in this
case woul d be the sane.

At the outset, we note that our determ nation under
Section 2(d) of the Act is based on an analysis of all of
the probative factors bearing on the issue of |ikelihood of
confusion. See Inre E. |I. du Pont de Nemours & Co., 476
F.2d 1357, 177 USPQ 563 (CCPA 1973). 1In any likelihood of
confusion analysis, two key considerations are the
simlarities between the marks and the simlarities between
the goods. Federated Foods, Inc. v. Fort Howard Paper Co.,

544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976).



Ser No. 75/547,477

We turn first to a consideration of the marks. It is
essentially applicant’s position that when the nmarks are
considered in their entireties, they are very different
because applicant’s mark includes the word “RECORDS’
whereas the cited mark does not, and because, unlike the
cited mark, applicant’s mark does not include a design
el ement .

Wil e applicant is correct that the respective marks
must be conpared in their entireties, it is nevertheless
the case that, in articulating reasons for reaching a
conclusion on the issue of |ikelihood of confusion, “there
is nothing inproper in stating that, for rational reasons,
nore or |ess weight has been given to a particular feature
of a mark, provided [that] the ultimate concl usion rests on
consideration of the marks in their entireties.” 1Inre
National Data Corp., 753 F.2d 1056, 224 USPQ 749, 751 (Fed.
Cir. 1985). For instance, “that a particular feature is
descriptive or generic with respect to the involved goods
or services is one comonly accepted rationale for giving
|l ess weight to a portion of mark . . . .” 224 USPQ at 751

In this case, we agree with the Exam ning Attorney
t hat when the respective marks are considered in their
entireties, they are substantially simlar in sound,

appear ance, connotation and overall conmercial inpression.
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The domi nant portion of applicant’s mark is clearly the
letter “Q because the word “RECORDS’ is descriptive of
applicant’s goods as evidenced by applicant’s disclainer
thereof. Further, it is also the letter “Q@ which is the
dom nant and source-identifying elenent of the cited mark
as the square design is nere background matter. Al so, we
note that because applicant seeks registration of its mark
in typed drawing form its mark can be depicted in any
reasonabl e manner. This would include the use of a shaded
or dark background and lettering that is identical to that
used by registrant. Thus, registrant’s “design el enent”
does not create a significant difference between the nmarks.
In addition, it is a well established principle that
i keli hood of confusion may not be determ ned upon a side-
by-si de conparison of the marks. Such a conparison is not
the ordinary way a prospective purchaser woul d be exposed
to the marks. Rather, it is the simlarity of the general
overall conmercial inpression engendered by the marks that
nmust be considered. This test requires us to consider that
t he average purchaser nornmally retains a general rather
than a specific inpression of trademarks. See G andpa
Pi dgeon’s of M ssouri, Inc. v. Borgsmller, 477 F.2d 586,

177 USPQ 573, 574 (CCPA 1973); Envirotech Corp. v. Sol aron
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Corp., 211 USPQ 724, 733 (TTAB 1981); and Seal ed Air Corp.
v. Scott Paper Co., 190 USPQ 106, 108 (TTAB 1975).

We turn next to a consideration of the respective
goods. Applicant contends that there is no likelihood of
confusi on because its recordings are of popular nusic sold
to ordinary consuners, whereas registrant’s recordings
relate to 3D sound and audi o technol ogy and are marketed to
audi o and video professionals. Further, applicant argues
t hat purchasers of sound recordi ngs are sophisticated; and
that the decision to purchase a particular sound recording
is driven by the artist, conposition, or type of nusic and
not by the record label. Finally, applicant argues that it
is entitled to register its mark because it already owns
Regi stration No. 1,716,625 for the nmark Q RECORDS AND VI DEO
for “retail store services in the field of hone
entertai nment software; nanely, phonograph records,
audi ocassette tapes, conpact discs, video |aser discs, and
accessories for the aforenenti oned goods; nanely storage
contai ners, cables and cl eaners.”

The Exam ning Attorney contends that the respective
goods are legally identical because applicant’s nusical
sound recordi ngs are enconpassed within registrant’s pre-
recorded nedia featuring nusic. In addition, the Exam ning

Attorney maintains that consumers do consider the | abel of
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a recording in the purchasing decision because the | abel
may indicate the quality of the recording.

It is well settled that the issue of |ikelihood of
confusion nust be determ ned on the basis of the goods as
they are set forth in the involved application and the
cited registration, and not in light of what such goods are
shown or asserted to actually be. See Octocom Systens,

Inc. v. Houston Conputer Services Inc., 918 F.2d 937, 16
USPQ2d 1783, 1787 (Fed. Cir. 1990); and Canadi an | nperi al
Bank of Commerce, N. A v. Wlls Fargo Bank, 811 F.2d 1490,
1 USPQ2d 1813, 1815-16 (Fed. Cir. 1987). Thus, where, as
here, there are no limtations in either applicant’s
identification of goods or registrant’s identification of
goods as to the nature or type thereof, it nust be presuned
t hat applicant’s goods include nusical sound recordings of
all types and that registrant’s goods include pre-recorded
medi a featuring nusic of all types. W therefore agree
with the Exami ning Attorney that registrant’s goods, as
identified, are sufficiently broad to enconpass applicant’s
goods and that the goods nust be considered legally
identical. Further, we nmust presune that applicant’s and
regi strant’s goods nove in all channels of trade which
woul d be normal for these types of goods, e.g., record

stores, electronic stores, and nmass nerchandi sers, and that
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t hey woul d be purchased by all potential buyers, e.g.,
ordinary consunmers. See In re Elbaum 211 USPQ 639, 640
(TTAB 1981).

I n reachi ng our decision, we have not overl ooked
applicant’s contention that there is no |ikelihood of
confusion in this case because purchasers of nusical sound
recordi ngs do not |ook to the record |abel when mnaking
their purchases. |In support of its contention, applicant
relies on two cases. The first case is In re Polar Misic
I nternational AB, 714 F.2d 1567, 221 USPQ 315, 318 (Fed.
Cir. 1983) (“Peopl e purchase sound recordi ngs because of the
sound they contain . . . it is commonplace for the public
to request records and tapes by the recording artist.”)
The second case is Sunenblick v. Harrel, 895 F. Supp 616, 38
UusP@2d 1716 (S.D.N. Y. 1995), aff’'d, 101 F.3d 684 (2d Cr.),
cert. denied, 519 U S 964, 117 S.C. 386 (1996)

(“ ...buyers of nusical sound recordings are relatively
sophi sti cated consuners whose purchasi ng deci sions are
driven by a recognition of and search for a particul ar
artist or conposition, and whose awareness of the record

| abel — if such awareness exists at the tine of purchase —
is at best a peripheral concern conpared to the contents of

the recording.”)
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Each of these cases is readily distinguishable. The
case of Inre Polar Music International AB involved the
i ssue of nere descriptiveness, not |ikelihood of confusion.
Thus, that case does not support applicant’s position that
there is no likelihood of confusion in this case because
record | abels have little or no bearing on the purchasing
decision. Further, although the case of Sunenblick v.
Harrel involved the issue of likelihood of confusion, it is
di stingui shabl e because it was an infringenent suit and the
court considered other factors, e.g., the trade dress and
t he manner of use of the marks and the fact that the goods
were not proximate in the marketplace, in reaching its
decision. In addition, the court found that the marks were
di st i ngui shabl e.

More inportantly, the court stated that it was not
willing to go so far as to accept the defendant’s
contention in that case that record | abels are irrel evant
to the purchasing decision. As the court acknow edged, at
38 USPQ2d 1731, “[t]he unavoi dabl e conclusion [of such a
contention] would be that such marks can never receive
protection under the trademark |aw.”

Wth respect to applicant’s contention that the
pur chasers of nusical sound recordings are sophisticated,

as we have al ready noted, we nust presune that both

10
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applicant’s and registrant’s nusical sound recordings are
pur chased by ordi nary consunmers who are generally not
consi dered particul arly sophisticated.

Finally, the fact that applicant already owns a
registration for the mark Q RECORDS AND VI DEO for retail
services featuring, anong other things, phonograph records,
audi ocassette tapes and conpact discs does not lead us to
reach a different result in this case. It is well settled
t hat each case nust be decided on its own nerits. See In
re Nett Designs Inc., 236 F.3d 1339, 57 USPQ2d 1564, 1566
(Fed. Cir. 2001 [“Even if some prior registrations had sone
characteristics simlar to [applicant’s application], the
PTO s al | owmance of such prior registrations does not bind
the Board or this court.”].

In sum we find that purchasers famliar with
registrant’s Q and design mark for pre-recorded nedia
featuring nmusic may, upon seeing applicant’s mark Q RECORDS
on nusi cal sound recordi ngs, assune that applicant’s goods
originate fromthe same source as registrant’s goods, or
are sonmehow sponsored by or approved by registrant. For
exanple, this would especially be the case if a consuner
famliar with a Q and design conpilation of current hits
were to encounter another conpilation of current hits under

t he mark Q RECORDS.

11
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Deci sion: The refusal to register under Section 2(d)

is affirmed.
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