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Opi nion by Drost, Administrative Trademark Judge:

On April 20, 1998, Meridian Medical Technol ogies, Inc.
(applicant) applied to register the mark MERI DI AN MEDI CAL
TECHNCOLOG ES and desi gn shown bel ow on the Principa
Regi ster for “portable cardiac nonitors which record and
transmt nedical data; electrocardi ogram anal yzers” in
I nternational Cass 10.' Applicant has disclained the words

“Medi cal Technol ogi es.”

! Serial No. 75/470,962. The application is based on an
al l egation of a bona fide intention to use the mark in comerce.
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The exam ning attorney ultimately refused to register
the mark under Section 2(d) of the Trademark Act, 15 U S.C
§ 1052(d), because of a registration for the mark MERI DI AN,
in typed form for “cardiac rhythm managenent devi ces;
namel y, heart pacenmkers” in International O ass 10.72

After the exami ning attorney nade the refusal final
this appeal followed.

The exami ning attorney’s position is that the word
“Meridian” is the dom nant part of applicant’s mark and it
forms the whole of registrant’s mark. Regardi ng the goods,
the exam ning attorney maintains that while “the goods are
obviously not identical, they are conplenentary to the
extent that a nedical professinal treating a patient with a
cardiac-related ailnent will need to nonitor the heart and
anal yze the resul tant el ectrocardi ogram before deci di ng
whet her a pacenaker (i.e., registrant’s goods) is
warranted.” Applicant, on the other hand, argues that the
mar ks “[w] hen properly viewed in their entireties ...are not

simlar in sound, appearance or neaning.” Brief at 2.
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Regar di ng the goods, applicant argues that the purchasers
are sophisticated professionals and “the goods are neither
related nor marketed in such a way that the sanme purchasers
woul d encounter them” Brief at 5.

We affirm

In a case involving a refusal under Section 2(d), we
anal yze the facts as they relate to the relevant factors

set out inlnre Majestic Distilling Co., 315 F.3d 1311, 65

usP@2d 1201, 1203 (Fed. Cir. 2003). See also Inre E. |I.

du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563, 567

(CCPA 1973); Recot, Inc. v. Becton, 214 F.3d 1322, 54

USP@2d 1894, 1896 (Fed. Cir. 2000).

We begin by conparing applicant’s and registrant’s
mar ks. Applicant’s mark consists of the words MERI DI AN
MEDI CAL TECHNOLOG ES and design, while registrant’s mark
consists of the word MERI DI AN (typed). The word is
obviously the only elenent in the registrant’s mark and we
find that it also dom nates applicant’s nark.

In applicant’s mark, the term“Meridian” is not only
di spl ayed in nuch larger type but the type is nuch darker
and bol der than the other wording in the mark. It is
clearly the nost noticeable termin the mark. The ot her

wording in the mark consists of the disclainmed words

2 Regi stration No. 2,336,573 issued March 28, 2000.
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“Medi cal Technologies.” It would be unlikely that
applicant’s additional wording woul d be used by prospective
purchasers to distinguish the marks since both products
coul d be consi dered nmedi cal technol ogy products. The

addi tion of disclainmed term nol ogy, such as nedi cal
technol ogi es, often does not distinguish nmarks. “[B]ecause
both marks begin with ‘laser,’ they have consequent
simlarities in appearance and pronunci ation. Second, the
term‘swng is both conmon and descriptive... Regardi ng
descriptive ternms this court has noted that the descriptive
conmponent of a mark may be given little weight in reaching

a conclusion on likelihood of confusion.” Cunninghamyv.

Laser Golf Corp., 222 F.3d 943, 55 USPQ2d 1842, 1845-45

(Fed. GCir. 2000) (citations and quotation marks omtted).

See also In re National Data Corporation, 753 F.2d 1056,

224 USPQ 749, 752 (Fed. Cir. 1985) (“The precedentia
deci si ons whi ch have stated that a descriptive conponent of
a mark may be given little weight in reaching a conclusion
on likelihood of confusion reflect the reality of the

mar ket pl ace”).

Applicant’s mark al so has a design el enent although

part of the design elenent uses the letter “1” in Meridian
and the design is partially obscured by the mark’s wordi ng.

Thus, applicant’s sinple design does not significantly
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change the comercial inpression of the mark. In re Dixie

Rest aurants, 105 F.3d 1405, 41 USPQ2d 1531, 1534 (Fed. Cr

1997) (Court held that the addition of “The,” “Cafe” and a
di anond-shaped design to registrant’s DELTA mark still

resulted in a likelihood of confusion); Wlla Corp. v.

California Concept Corp., 558 F.2d 1019, 194 USPQ 419, 422

(CCPA 1977) (CALI FORNI A CONCEPT and surfer design likely to
be confused with CONCEPT for hair care products).

VWhen we view the marks in their entireties, we find
that the marks are simlar in sound and appearance. There
is no basis to find that the neanings of the marks are
significantly different, and therefore, we concl ude that
their overall commercial inpressions are simlar.

The next question is whether the goods of applicant
and registrant are related. Registrant’s goods are heart
pacemakers and applicant’s goods are cardiac nonitors and
el ectrocardi ogram anal yzers. “In order to find that there
is a likelihood of confusion, it is not necessary that the
goods or services on or in connection with which the marks
are used be identical or even conpetitive. It is enough if
there is a relationship between them such that persons
encountering themunder their respective marks are |likely
to assune that they originate at the sane source or that

there i s some associ ati on between their sources.”
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McDonal d's Corp. v. MKinley, 13 USPQ2d 1895, 1898 (TTAB

1989). See also In re Qous One Inc., 60 USPQ2d 1812, 1814-

15 (TTAB 2001).

Applicant asserts that the “goods in this case are no
|l ess different, and thus unrel ated, than spark plugs and
sportswear;” that the goods nove through different channels
of trade; and that they are not marketed to the sane
purchasers. Brief at 5. However, it seens obvious that
physi cians treating patients for heart problens woul d use
el ectrocardi ogram anal yzers and cardi ac nonitors and
recommend or prescribe pacemakers to patients.® W sinply
di sagree with applicant’s unsupported assertion that the
goods are unrelated and that they travel in different
channels of trade to different purchasers. Wile we agree
wi th applicant that purchasers of these products are not
ordi nary purchasers, even relatively sophisticated
purchasers are likely to believe that there is sone
associ ati on between the goods in this case when very

simlar marks are used on these goods. In re Hester

| ndustries, Inc., 231 USPQ 881, 883 (TTAB 1986) (“Wile we

do not doubt that these institutional purchasing agents are

® The examining attorney’s evidence on this point consists al nost
entirely of registrations not based on use in comerce, and is of
little val ue.
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for the nost part sophisticated buyers, even sophisticated
purchasers are not imune from confusion as to source
where, as here, substantially identical marks are applied

to related products”). See also Inre Total Quality G oup

Inc., 51 USPQRd 1474, 1477 (TTAB 1999) (“[E]ven careful
purchasers are not inmune from source confusion”).

In response to the refusal to register, applicant
submtted a |ist of other registrations it asserts are for
the mark MERIDIAN in International C ass 10. Response
dated June 1, 2001 at 3. The list sets out registration
and serial nunbers, the marks, and their status. One
regi stration and one application were listed as “dead.”
Subsequently, applicant submtted copies of the six “live”
registrations with its appeal brief. The exam ning
attorney objected to the registrations, and we agree that
appl i cant cannot submit new evidence with its appeal brief.
37 CFR § 2.142(d). We will consider the list to be of
record because it was previously submtted; however, it is

not persuasive. In re Smth and Mehaffey, 31 USPQ2d 1531,

1532 n. 3 (TTAB 1994) (“Moreover, the Board will not

consi der copies of a search report or information taken
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froma private conpany's data base as credi bl e evidence of
the exi stence of the registrations listed therein”).*
Wi | e applicant applied under the intent-to-use
provi sion of the Trademark Act, in its brief, applicant
asserts that it has been using the mark “since at |east as
early as 1997” and that there has been no actual confusion.
Brief at 5. Even if this statenent of applicant’s counsel
was evi dence, we have no speci nens of use or evidence of
how extensi vely the goods under the mark have been
mar keted. Al so, we point out that the “lack of evidence of
actual confusion carries little weight.” Mjestic

Distilling, 65 USPQd at 1205.

When the mark MERI DI AN MEDI CAL TECHNOLOGI ES and desi gn
is used on cardiac nonitors and el ectrocardi ogram
anal yzers, there is likely to be confusion with the mark
MERI DI AN used on pacemakers. |f we had any doubts
concerning this issue, which we do not, we would have to
resol ve them agai nst the applicant and in favor of the

registrant. 1n re Hyper Shoppes (Chio) Inc., 837 F.2d 463,

6 USPQ2d 1025, 1026 (Fed. Cir. 1988).

* W note in passing that the registrations involve significantly
di fferent goods and services, and they do not support an argument
that applicant’s and registrant’s marks can coexi st w t hout
confusion for pacenakers and cardi ac nonitors and

el ectrocardi ogram anal yzers. Inre J.M Oiginals Inc., 6 USPQd
1393, 1394 (TTAB 1988).




Ser No. 75/470, 962

Decision: The refusal to register applicant’s mark

under Section 2(d) is affirmed.



