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Opi nion by Bottorff, Adm nistrative Trademark Judge:
Applicant seeks registration of the mark VEUVE

ROYALE, (in typed form for goods identified in the
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application as “al coholic beverages, nanely sparkling
wine. "t

Opposer has opposed registration of applicant’s

mar k, asserting, as grounds therefor, priority of use and
i kel'i hood of confusion under Trademark Act Section 2(d),
15 U. S.C. 81052(d), and dilution under Trademark Act
Sections 13(a) and 43(c), 15 U.S.C. 881063(a) and
1125(c). Specifically, opposer alleges that Section 2(d)
bars registration because applicant’s mark, as applied to
the goods identified in the application, is likely to
cause confusion vis-a-vis opposer’s previously used
trademark and trade nane VEUVE CLI CQUOT, and vis-a-vis

its registered marks VEUVE CLI CQUOT PONSARDIN (in typed

form for “chanpagne wines,”? THE WDOW (in typed form

! Application Serial No. 75/477,014, filed April 30, 1998. The
application is based on applicant’s asserted bona fide intention
to use the mark in comerce. Trademark Act Section 1(b), 15

U S C 81051(b). The application includes the follow ng
statenent: “The English translation of VEUVE ROYALE is ‘ Roya

W dow. " ”

2 Regi stration No. 1,201,370, issued July 13, 1982. Affidavits
under Sections 8 and 15 accepted and acknow edged. The Ofice’s
aut omat ed records show that the registration has been renewed
for a termof ten years fromJuly 13, 2002. The registration

i ncludes the followi ng statenent: “The French word ‘' Veuve’
nmeans ‘wi dow or ‘wi dower’ in English.”

In the notice of opposition, opposer also alleged ownership of
anot her registration (Reg. No. 151,004), which is for a design
mark depicting its wine bottle |abel on which the wording VEUVE
CLI CQUOT PONSARDI N proninently appears. The Ofice’ s automated
records show that this registration expired on October 12, 2002,
and opposer has not relied on it inits trial briefs.
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for “wines,”?® and LA VIUDA (in typed form for “chanpagne

wi nes.”*

I n support of its dilution ground, opposer
claims that applicant’s use of the VEUVE ROYALE mark wi ||
dilute the distinctive quality of opposer’s VEUVE

CLI CQUOT mar k, which opposer asserts is distinctive and
fanous and had becone fampus prior to any acquisition by
applicant of rights in the mark VEUVE ROYALE

Applicant filed an answer by which it denied the
salient allegations of the notice of opposition.

Both parties presented testinony and ot her evidence
at trial. The matter is fully briefed, but no oral
hearing was requested. After careful consideration of
t he evidence of record, the parties’ argunents, and the

rel evant authorities, and for the reasons di scussed

bel ow, we sustain opposer’s Section 2(d) ground of

3 Registration No. 797,567, issued Cctober 12, 1965. Section 8
affidavit accepted. Renewed for a termof twenty years from
Cct ober 12, 1985.

4 Registration No. 1,708,535, issued August 18, 1992. Section 8
affidavit accepted. The Ofice's automated records show that
the registration has been renewed for a termof ten years from
August 18, 2002. The registration includes the follow ng
statenent: “The English translation of the term ‘LA VIUDA in
the mark is ‘“the widow.’” W note that in the March 2, 2001
status and title copy of the registration made of record by
opposer at trial, the identification of goods in the
registration reads “w nes, sparkling w nes, chanpagne w nes.”
We take judicial notice that the Ofice’ s automated records
currently show that “w nes, sparkling w nes” have been del et ed
fromthe identification of goods, |eaving only “chanpagne

W nes.”
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opposition with respect to opposer’s pleaded narks VEUVE
CLI CQUOT, VEUVE CLI CQUOT PONSARDI N, and THE W DOW but we
di sm ss opposer’s Section 2(d) ground with respect to its
mark LA VIUDA. In view of our decision on the Section
2(d) ground, we deem opposer’s dilution ground of
opposition to be moot and reach no decision with respect
t heret o.

The evidence of record in this case consists of the
following: the parties’ pleadings; the file of the
opposed application; the testinony deposition of
opposer’s officer Stephen Lewin and exhibits thereto;
opposer’s notice of reliance on status and title copies
of opposer’s pl eaded registrations; opposer’s stipul ated
subm ssion of copies of certain WPO arbitration
deci si ons; opposer’s notice of reliance on status and
title copies of certain third-party registrations;
opposer’s notice of reliance on excerpts fromthe
di scovery depositions of applicant’s officers David Taub
and | an Ri bowsky; the testinony deposition of applicant’s
of ficer David Taub and exhibits thereto; the testinony
deposition of applicant’s officer lan Ri bowsky and
exhibits thereto; the testinony deposition of applicant’s
counsel Russell Dize and exhibits thereto; the testinony

deposition of applicant’s investigator Thomas Freeman and
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exhi bits thereto; applicant’s notice of reliance on
certain third-party registrations and on certain

di ctionary and encycl opedi a excerpts; applicant’s notice
of reliance on excerpts fromthe discovery deposition of
opposer’s officer Stephen Lewin and exhibits thereto;
opposer’s notice of reliance on further excerpts fromthe
di scovery deposition of opposer’s officer Stephen Lew n;
opposer’s notice of reliance on certain printed
publications; and opposer’s stipul ated affidavit

testi nony of opposer’s counsel’s paralegal Mario Oti z,
and exhibits thereto.

Opposer has submtted status and title copies of its
pl eaded registrations, and has presented evidence that it
is the prior user of those registered marks and of the
trademark and trade name VEUVE CLICQUOT. In view of this
evi dence of opposer’s interest in its marks, and because
opposer has asserted a |likelihood of confusion claimthat
is not wholly without nmerit, we find that opposer has
established its standing to oppose registration of
applicant’s mark. See generally Lipton Industries, Inc.

v. Ralston Purina Co., 670 F.2d 1024, 213 USPQ 185 ( CCPA

1982).
We turn now to consideration of opposer’s Section

2(d) ground of opposition, starting with the question of
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priority. 1In view of opposer’s subm ssion of status and
title copies of its three extant pleaded registrations,
priority is not an issue in this proceeding insofar as
those registered marks (i.e., VEUVE CLI CQUOT PONSARDI N,
THE W DOW and LA VIUDA) are concerned. See King Candy
Co., Inc. v. Eunice King' s Kitchen, Inc., 496 F.2d 1400,
182 USPQ 108 (CCPA 1974). As for opposer’s pleaded
Section 2(d) claimbased on its unregistered tradenark
VEUVE CLI CQUOT, we find that opposer has proven its
Section 2(d) priority with respect thereto. The evidence
shows that opposer has been marketing chanpagne bearing
the VEUVE CLI CQUOT mark in the United States since prior
to the April 30, 1998 filing date of applicant’s intent-
t o-use application, which is the earliest date upon which
applicant can rely for priority purposes. (Lewn
Testimony Depo. at p. 7, and at Exh. Nos. 38 and 39.)

We next nust determ ne whether a |ikelihood of
confusion exists, i.e., whether applicant’s mark VEUVE
ROYALE, as applied to the goods identified in the
application (“al coholic beverages, nanmely sparkling
wi ne”), so resenbles any of opposer’s registered or
previ ously-used marks as to be likely to cause confusion,

to cause m stake, or to deceive. See Trademar k Act

Section 2(d). Each of opposer’s pleaded marks forns the
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basis of an independent Section 2(d) claim and we shall
consi der each of those clainms in turn, beginning with
opposer’s registration of the mark VEUVE CLI CQUOT
PONSARDI N for “chanpagne wi nes” and its previously-used
mar k and trade nanme VEUVE CLI CQUOT.

Qur |ikelihood of confusion determ nation is based
on an analysis of all of the probative facts in evidence
that are relevant to the |ikelihood of confusion factors
set forth inIn re E. |I. du Pont de Nenours and Co., 476
F.2d 1357, 177 USPQ 563 (CCPA 1973). In considering the
evidence of record on these factors, we keep in mnd that
“[t] he fundamental inquiry mandated by 82(d) goes to the
cumul ative effect of differences in the essenti al
characteristics of the goods and differences in the
mar ks.” Federated Foods, Inc. v. Fort Howard Paper Co.,
544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976).

We first find, under the second and third du Pont
evidentiary factors, that the goods identified in
applicant’s application, i.e., “alcoholic beverages,
namely sparkling wine,” are highly simlar, if not
legally identical, to the goods identified in opposer’s
registration, i.e., “chanpagne wi nes,” and that these
respective goods are marketed in the sane trade channels

and to the sane potential purchasers.
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We take judicial notice that Webster’s |1 New

Ri verside University Dictionary (1988) defines “sparkling

wi ne” (at 1114) as “an effervescent w ne, as chanpagne,
produced by fernmentation in the bottle,” and that it

defi nes “chanpagne” (at 247) primarily as “a sparkling
white wi ne produced in Chanpagne, a region of France,”

775

but also as “a sinilar w ne nade el sewhere. Simlarly,

in the excerpt from The New Encycl opaedia Brittanica (15'

ed. 1997) made of record by applicant, “chanmpagne” is
identified (at Vol. 3, page 72) as “classic sparkling

wi ne named for the site of its origin and exclusive
production, the traditional region of Chanpagne in

nort heastern France. The term chanpagne is also applied
generically, with restrictions, outside France, to many
white or rose wines that are characterized by

ef fervescence.”

It appears fromthese definitions and fromtestinony
in the record that use of the term “chanpagne” nost
properly is limted to sparkling wines which originate in
t he Chanpagne region of France, and that sparkling w nes

whi ch do not originate fromthat region properly are

° The Board may take judicial notice of dictionary definitions.
See, e.g., University of Notre Danme du Lac v. J. C. Gournet Food
I mports Co., 213 USPQ 594 (TTAB 1982), aff’d, 703 F.2d 1372, 217
USPQ 505 (Fed. Cir. 1983); see also TBMP 8§704.12 (2d ed. June
2003) .
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call ed “sparkling wine,” not “chanpagne.” (Ri bowsky
Testi mony Depo. at 18-19; Taub Testinony Depo. at 10-11;
Lewi n Di scovery Depo. at 69-70.) See also GH Mimm &
Cie v. Desnoes & Geddes Ltd., 917 F.2d 1292, 16 USPQ2d
1635, 1636 at n.1 (Fed. Cir. 1990). W shall observe

t hi s geographic distinction when we refer to “chanpagne”

and to “sparkling wine” in this opinion.®

® W note, however, that there is evidence in the record which
woul d support a finding that this technical geographic

di stinction between “chanpagne” and “sparkling wi ne” may not be
under stood or recognized by a significant number of sparkling

Wi ne consuners in the United States. Apparently, sparkling w ne
products marketed in the United States currently may be called
“chanpagne” regardl ess of their geographic origin, and sone
sparkling wines at the lower end of the price scale in fact are
mar ket ed and known in the United States as “chanpagne.”

(Ri bowsky Testinony Depo. at 18-19 (citing the exanple of the
Andr e Chanpagne brand); Lew n Di scovery Depo. at 69-71.)
Applicant’s president David Taub identified four segnents of the
sparkling wine market in the United States: chanpagnes fromthe
Chanpagne regi on of France; “high inmage” sparkling wnes from
California; Spanish and Italian sparkling w nes; and bul k-
produced California “chanpagnes” and French sparkling w nes from
regi ons other than the Chanpagne region. (Taub Testinony Depo.
at 10-11.) He also testified that eighty-five percent of
consuners of sparkling wine products in the United States are
unaware of this nmarket segnentation (id. at 22-23), and that “at
the consuner |evel,” the term “chanpagne” signifies a particular
type of bottle closure. (ld. at 11-12.) On the other hand,
when opposer’s vice-president Stephen Lewin was asked in his

di scovery deposition, “[wjould you say the designati on chanpagne
carries a certain significance to the consunmer separate and
apart from sparkling wine? " he answered, “[y]es ...[i]t reflects
the nmethod of production and the region. Chanpagne, true
chanpagne is made in the chanpagne region which is 90 niles

nort heast of Paris. Anything made outside of those borders of

t he Chanpagne region is in nost people’s mnds sparkling w ne,
regardl ess of what country it’s from” (Lewin D scovery Depo.

at 69-70.) We note, however, that this exchange took place in
the context of M. Lewin's testinony that sparkling w ne
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We find that the “sparkling wine” identified in
applicant’s application is legally identical to the
“champagne wi nes” identified in opposer’s registration.
The above-referenced dictionary and encycl opedi a
definitions show that chanpagne is sparkling w ne, albeit
a specific type of sparkling wine froma specific
geographic region. W nust presunme that the “sparkling
wi ne” identified in applicant’s application enconpasses
all types of sparkling wine, including the “chanpagne
wi nes” identified in opposer’s registration. See, e.g.
Canadi an | nperial Bank of Commerce v. Wells Fargo Bank,

N. A, 811 F.2d 1490, 1 USPQd 1813 (Fed. Cir. 1987); In
re Opus One Inc., 60 USPQ2d 1812, 1817 (TTAB 2001). To
the extent of such legal identity, the trade channels and
cl asses of purchasers for the parties’ respective goods
al so nust be deened to be legally identical. 1d.

Their legal identity aside, we find that applicant’s

and opposer’s respective goods are highly simlar and

produced in the United States can be and sonetinmes is called
“chanpagne,” and that opposer considers those sparkling w nes,
and all other sparkling wine brands, to be opposer’s conpetitors
in the marketplace. (I1d. at 69-71.)

We need not resolve the question of whether and to what
extent consumers in the United States are aware of the technica
geogr aphic definition of “chanpagne,” however. Regardless of
how t hat question is answered, the evidence of record clearly
shows that chanpagne and sparkling wine are closely rel ated
goods in the marketpl ace.

10
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closely related in the nmarketplace in any event.
Opposer’s vice-president M. Lewin testified that
chanpagne and ot her sparkling wines are simlar to each
other, and different from other w nes, because of their
bubbl es, which result fromthe second fermentation of the
wine in the bottle. Consuners who want “bubbly” w ne can
purchase either chanmpagne or non-chanpagne sparkling
wi ne, and chanpagnes and sparkling w nes conpete for
t hose consumers. (Lewin Testinmony Depo. at 25, 55-56.)"
Ot her evidence in the record establishes that
consumers encounter chanpagne and sparkling w nes
toget her as conpetitive goods in the marketpl ace.
Chanmpagnes and sparkling wi nes can be and are displ ayed
in the sane sections of retail liquor and wi ne stores, on
adj acent shelves or even on the sanme shelf. (Freeman
Testi nony Depo., Exh. Nos. 4 and 8; Lew n Testinony Depo.
at 34-35.) Chanpagnes and sparkling wi nes are offered
and advertised together on the same or consecutive pages
of retailer catalogs (Lewin Testinmony Depo., Exhibit Nos.
31-34 and 39) and Internet sites (id. at applicant’s
Exhi bit Nos. 3 and 5-6), and are listed together or

adj acent to each other on restaurant wine lists (id. at

" Mpplicant’s objection to this testinony on the ground of |ack
of foundation is overruled.

11
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Exhi bit Nos. 17 and 19 and applicant’s Exhibit Nos. 4 and
7; Ortiz stipulated affidavit testinony, Exhibit C).

The record al so shows that chanpagne and sparkling
wi ne are types of goods which are marketed by a single
source under the sanme or a simlar mark. For exanpl e,

t he chanpagne house that produces Munm Chanpagne al so

mar kets a sparkling wi ne under the brand Mumm Cuvee Napa;
t he maker of Louis Roederer Chanpagne al so markets a
sparkling wi ne under the brand Roederer Estate; and the
maker of Mbet & Chandon Chanpagne al so narkets a
sparkling wi ne under the brand Chandon. (Lewi n Testinony
Depo. at 35-36, and at Exh. No. 31 (2001 Sherry-Lehmann
retail catalog at 24-26).) Opposer also has nade of
record third-party registrations, owned by a single
entity, of the marks MOET & CHANDON for chanmpagne and
CHANDON for sparkling wine. (Opposer’s Decenber 20, 2001
notice of reliance.)® In view of this evidence, we find

t hat purchasers encountering chanpagne and sparkling w ne

mar ket ed under sinmilar nmarks are likely to assune, and

8 These registrations are probative evidence to the extent that

t hey suggest that the goods identified therein are of a type

whi ch may emanate froma single source under a single mark. See
In re Albert Trostel & Sons Co., 29 USPQ2d 1783, 1785-86 (TTAB
1993); In re Mucky Duck Mustard Co., Inc., 6 USPQRd 1467 (TTAB
1988) .

12
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woul d have a reasonabl e basis for assum ng, that the two
products originate froma single source. 1In these

ci rcunmst ances, and contrary to applicant’s contention, it
is not dispositive that opposer itself does not market a
sparkling wine at this time. Purchasers famliar with
the fact that other chanpagne houses (like Mumm Roederer
and Moet & Chandon) sell sparkling wi nes under marks
simlar to their chanmpagne marks are likely to assune,
upon encountering a sparkling wine sold under a mark
which is simlar to the mark under which opposer sells
its chanpagne, that there is a source, sponsorship or
other affiliation between opposer and such sparkling

wi ne.

Appl i cant argues that opposer’s chanpagne is a high-
priced | uxury product, that applicant’s sparkling wine is
a | owpriced nmass market product, and that the parties’
respective goods therefore are not nmarketed to the sanme
consuners and are not conpetitive with each other. This
argument is unavailing for three reasons. First, as
not ed above, the record shows that a higher-priced
chanpagne and a | ower-priced sparkling wine can be and
are marketed under simlar marks by a single source.
Thus, even if purchasers night not confuse the two

products (due to price differences), they are likely to

13



Qpposition No. 115,438

be confused as to the source of those products. See,
e.g., Inre Rexel Inc., 223 USPQ 830 (TTAB 1984).

Second, we are persuaded by opposer’s contention
t hat purchasers of expensive chanpagne al so are
purchasers of | ess-expensive sparkling wines. That is,
t he same purchaser night purchase an expensive chanpagne
for a nore intimte celebratory occasion, and a | ess
expensi ve sparkling wine for |arger gatherings or nore
everyday occasions. (Lew n Testinony Depo. at 56 and 91-
93;° see also the printout fromthe Bacchus Cellars
Internet site (applicant’s Exh. No. 5 to the Lewi n
Testinmony deposition), in which purchasers are encouraged
to consider sparkling wine “as an alternative to
Champagne” for “w nter weddi ngs” and “Sunday brunch
m nosas.”) Cf. Krug Vins Fins de Chanpagne v. Rutman
W ne Conpany, 197 USPQ 572, 574 (TTAB 1977)(German still
white wi nes and chanpagne “nmay be purchased by sane
cl asses of purchasers, nanely, those that may |i ke an
i nexpensive white dinner wine and on occasion or a
speci al occasion, a chanmpagne w ne”).

Finally, and nore fundanentally, the actual price of

the parties’ respective goods is not material here,

® Applicant’s objection to this testinony on the grounds of
hearsay and | ack of foundation is overrul ed.

14
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i nasmuch as no such price restrictions appear in either
applicant’s or opposer’s respective identifications of
goods. Thus, we are conparing “chanpagne” and “sparkling
wi ne,” not the parties’ actual goods as currently

mar keted. See In re Opus One Inc., supra. The record
shows that although chanpagnes generally are nore
expensive than other sparkling wines, the retail prices
for these products can overlap. (Lew n Testinony Depo.

at 55, and at Exh. Nos. 31-32.) This case thus is

di stingui shable fromGH Mmm& Cie v. Desnoes & Geddes
Ltd., supra, heavily relied on by applicant, in which the
court found beer and chanpagne to be unrel ated goods due
to their inherent price-point differences.

For the reasons di scussed above, we find that the
“sparkling wine” identified in applicant’s application
and the “chanpagne wi ne” identified in opposer’s
registration are products which are legally identical and
otherwise highly simlar and closely related, and that
they are marketed in the same trade channels to the sane
cl asses of purchasers. This is so regardless of any
differences in the current actual prices for the
parties’ respective goods or in the parties’ current

actual marketing strategies. W conclude that the second

15
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and third du Pont factors weigh heavily in opposer’s

favor in our |ikelihood of confusion analysis.

We next find, under the fourth du Pont evidentiary
factor, that chanpagne and sparkling w ne are not
necessarily expensive goods which are al ways purchased by
know edgeabl e, sophisticated purchasers who exercise a
great deal of care in making their purchases. Certainly,
sone chanpagnes can be quite expensive, but the record
shows that chanpagnes also can sell for around twenty-
five dollars a bottle, and sparkling wi nes often cost
| ess than ten dollars a bottle. W nust consider all of
these price points in our analysis in this case. See In
re Opus One Inc., supra. Likew se, the purchasers of
t hese goods nust be presuned to include not only
know edgeabl e wi ne connoi sseurs, but al so general
consunmers who, with little care or prior know edge, m ght
purchase a bottle of chanpagne or sparkling wine on a
cel ebratory occasion. Even as to purchasers who are nore
know edgeabl e and careful than such inpul se purchasers,
there is no basis in the record for concluding that they
necessarily are sophisticated as to trademarks, or that
their know edge of wine would protect them from source
confusi on when they encounter a sparkling wi ne sold under

a mark which is simlar to a mark used on a chanpagne.

16
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See In re Decombe, 9 USPQ2d 1812 (TTAB 1988); In re
Pellerin MI|nor Corp., 221 USPQ 558 (TTAB 1983). I ndeed,
their knowl edge may include know edge of the fact,
di scussed above, that a single chanpagne house nmay offer
both types of products under simlar marks. For these
reasons, we are not persuaded by applicant’s contention
that the fourth du Pont factor weighs in its favor in our
i kel i hood of confusion analysis; instead, we find that
factor to be neutral, at best.

The fifth du Pont evidentiary factor requires us to
consi der evidence of the fame of opposer’s mark, and to

gi ve great weight to such evidence if it exists. See
Bose Corp. v. QSC Audio Products Inc., 293 F.3d 1367, 63
UsP@2d 1303, 1309 (Fed. Cir. 2002); Recot Inc. v. Benton,
214 F.3d 1322, 54 F.2d 1894 (Fed. Cir. 2000); Kenner

Par ker Toys, Inc. v. Rose Art Industries, Inc., 963 F.2d

350, 22 USPQed 1453 (Fed. Cir. 1992).

Fame of an opposer’s mark or marks, if it

exi sts, plays a “dom nant role in the process
of bal ancing the DuPont factors,” Recot, 214
F.3d at 1327, 54 USPQ2d at 1456, and “[f] anous
mar ks thus enjoy a wide |atitude of |egal
protection.” Id. This is true as fanous
marks are nore likely to be renmenbered and
associated in the public mnd than a weaker
mar k, and are thus nore attractive as targets
for woul d-be copyists. 1d. Indeed, “[a]
strong mark ...casts a | ong shadow whi ch

17
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conpetitors nmust avoid.” Kenner Parker Toys,

963 F.2d at 353, 22 USPQ2d at 1456. A fanous

mark is one “with extensive public recognition

and renown.” |d.
Bose Corp. v. QSC Audi o Products Inc., supra, 63 USPQd
at 1305.

Opposer’s sal es volunme and adverti si ng expenditures

since 1990 with respect to its VEUVE CLI CQUOT narks,
subm tted under seal pursuant to the parties’
confidentiality agreenent, appear to be substantial.
(Lewin Testinony Depo. (confidential) at 6, 24-25, and
Exh. No. 5.) Opposer’s VEUVE CLI CQUOT chanpagne is the
second- | eadi ng brand of chanpagne in the United States
market. (Lewin Discovery Depo. at 57-58.) It is offered
in 8,000 restaurants nationw de, as well as in |iquor
stores, w ne shops, and other retail establishnments where
such products are sold. (Lewin Testinmony Depo. at 91
12.) Opposer advertises and pronotes the brand in

general interest magazi nes such as Vanity Fair and in

Wi ne specialty magazi nes such as The W ne Enthusi ast and

Quarterly Review of Wne, in radio advertisenents on

cl assical and news radio stations, in retail catalogs, in
poi nt - of -sal e di spl ays, through in-store and in-
restaurant wi ne tastings and events, through sponsorship

of art, nmusic, and theater festivals and events, and on

18
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its Internet website, where it also offers branded
col l ateral nerchandi se for sale.

In addition to these advertising and pronoti onal
activities directly undertaken by opposer in support of
t he brand, opposer and its chanpagnes often have been
featured in articles and reviews in both food and w ne
magazi nes and in general interest nagazines. The Apri

2001 issue of Wne and Spirits magazi ne, which includes

the results of its annual poll of “the 50 nost popul ar
wines in America’'s favorite restaurants,” inforns readers
that in the 363 restaurants responding to the survey,
opposer’s VEUVE CLI CQUOT chanmpagne was the nost-ordered
wine in the “sparkling wine” category. The article
states that “sparkling wine represents only 2.3 percent
of our respondents’ top-selling wi nes,” but that “when
Americans drink sparkling w ne, they know what they |ike
— Chanpagne rules. And wi thin Chanpagne, Veuve Clicquot
has been at the top of the list five years running.”

(Lewi n Testinony Depo., Exh. No. 7.)* In the Wne and

10 We accord probative value to this magazine article not for

its truth or for the accuracy or validity of the magazine s pol
results, but for the article’s inpact on the rel evant purchasing
public. That is, we are not relying on this article as “survey”
evi dence establishing that opposer’s chanpagne is, in fact, the
best-selling chanpagne in these restaurants for five years

runni ng, but rather as evidence that the readers of the
magazi ne, who are anong the rel evant purchasing public, are
informed by the article that such is the case, a fact which is

19
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Spirits Buying CGuide 1999, Chanpagne Veuve Clicquot was

named the “Top Chanpagne House of 1998” and its
chanpagnes received critical acclaim (l1d., at Exh. No.
50.) Simlarly, opposer and its VEUVE CLI CQUOT chanpagne
were the subject of articles in the January 1997 issue of

Food & W ne magazi ne, the January 1998 issue of La Revue

du Chanpagne in English (on the cover of which a bottle

of opposer’s chanpagne is depicted), the June 1997 issue
of Wred magazi ne, and the April 14, 1997 issue of

Busi nessWeek magazi ne, and were the subject of a |engthy

cover story in the March 1, 1997 issue of Anerican Wy,

the in-flight nagazine of Anmerican Airlines. (1d., at
Exh. Nos. 53-57.) Opposer’s chanpagne al so has been
menti oned favorably in articles in other publications,

such as The New York Tinmes, the Boston d obe, Money

magazi ne and the Detroit News. (I1d., at Exh. No. 46.)

I n addition, various w ne encycl opedi as and ot her
reference works by noted wine authorities devote entire
sections or entries to opposer and its chanpagnes, with
uniformy high critical praise. These include Hugh

Johnson’ s book Wne and his Mddern Encycl opedi a of W ne

relevant to our determnation of the fame of opposer’s nmark.
Applicant’s objections to the article on the grounds that it is
hearsay and/ or an inproper or invalid “survey” are overrul ed.
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(id., at Exh. Nos. 21-23), and Serena Sutcliffe s book
Chanpagne (id., at Exh. No. 20).

In most if not all of these articles, reviews and
entries in magazines and in wine reference books and
encycl opedi as, opposer’s VEUVE CLI CQUOT mark is
prom nently noted. Many of these articles also offer
hi gh critical praise for opposer’s w nes bearing the
mar k, a fact which corroborates M. Lewin s testinony
(which is unrebutted in any event) that opposer’s VEUVE
CLI CQUOT products enjoy an excellent reputation for
quality. (ld. at 26-27, 48-49.) This evidence of the
favorabl e publicity and overall reputation enjoyed by
opposer and its chanpagnes bol sters opposer’s evidence
regarding its sales and advertising expenditures, and
provi des “confirmatory context” for a finding that
opposer’s mark is a fampbus mark anmpbng purchasers of the
goods at issue in this case, for purposes of the fifth du
Pont |ikelihood of confusion factor. Bose Corp. v. QSC

Audi o Products Inc., supra.*

11 Opposer al so has presented testinmony and documentary evi dence
that its chanpagne has “appeared” in nunerous novies and

tel evision shows. (Lewin Testinony Depo. at 45, 49, and Exh.
Nos. 12 and 45.) However, we cannot determine fromthe record
t he manner in which opposer’s mark, per se, was used in these
productions. Wthout proof that the mark was prom nently
featured, either visually or in dialogue, we cannot concl ude
that the appearance of opposer’s chanpagne in these productions
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Finally, we note that applicant’s president David
Taub, in his discovery deposition (at page 42), admtted
t hat opposer’s mark is fanobus. He attenpted to retreat
fromthat adm ssion during his subsequent testinony
deposition (at pages 22-23), explaining that he had neant
t hat opposer’s mark is fanous and well -known to
purchasers of high-end chanpagnes but not to purchasers
of sparkling wines in general. W are not persuaded by
this purported distinction, however. As discussed above,
the evidence of record shows that high-end chanpagnes and
| ess-expensive sparkling wines are marketed in the sanme
trade channels to the same consuners. Purchasers of
hi gh-end chanpagnes al so purchase | ess-expensive
sparkling wi nes, and vice versa; applicant’s attenpt to

segregate the purchasers of these goods into two nutually

has had any effect on the public’s famliarity with the mark.
We therefore accord little probative value to this evidence.
Opposer al so has subm tted copies of several WPO domai n nane
arbitration decisions rendered in its favor against
cybersquatters who had regi stered domai n nanes identical or
simlar to opposer’s mark. These decisions include findings by
the arbitrator that opposer’s mark is famous. W do not deem
such findings thenselves to be direct evidence in this case that
opposer’s mark is fanmpus anong purchasers in the United States.
However, the W PO decisions and their findings are entitled to
sone probative value to the extent that they provide further
“confirmatory context” for opposer’s other evidence of fane.
See Bose Corp. v. QSC Audio Products Inc., supra. Moreover, the
fact that opposer’s mark apparently has been targeted repeatedly
by cybersquatters certainly does not detract from opposer’s
claimthat the mark is fanmous and val uabl e.
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excl usi ve canps i s not persuasive. Moreover, opposer’s
advertising and marketing efforts reach not only
purchasers of high-end chanpagne, but also are
encount ered by persons seeking to purchase | ess-expensive
sparkling wines. A person |ooking for sparkling wines in
retailers’ catalogs and circulars or in his or her | ocal
wine store is likely to see opposer’s advertisenents and
poi nt-of-sale materials pronmoting its chanpagne.
Li kewi se, it is not just consumers of high-end chanpagne
who are likely to encounter the w ne nagazi nes, w ne
books and ot her publications in which opposer’s chanpagne
is favorably reviewed or nentioned; nothing in the record
suggests that purchasers of sparkling wine do not also
read these publications.

In short, his attenpted backpedal notw thstanding,
M. Taub’s adm ssion that opposer’s mark is fanous
corroborates our finding, based on the evidence discussed

above, to the sanme effect. For purposes of the fifth du

2 we find that

Pont |ikelihood of confusion factor,*
opposer’s mark is famus and well-known to the rel evant

pur chasi ng public, i.e., to purchasers of chanpagne and

12 Because we need not and do not reach opposer’s dilution claim
in this case (see supra at p. 3), we make no finding as to

whet her opposer has proven that its mark possesses the degree of
fame required to make out such a claim or has proven that such
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sparkling wine. This factor weighs heavily in opposer’s
favor, and indeed is a dom nant factor, in our likelihood
of confusion analysis. Recot Inc. v. Becton, supra.

The sixth du Pont factor requires us to consider
evi dence pertaining to “the nunber and nature of simlar
mar ks in use on simlar goods.” Applicant, in its brief,
has identified seven third-party marks all egedly
containing the term VEUVE or sone variant thereof for
w nes and ot her al coholic beverages, and argues that the
exi stence of these marks in the marketplace renders
opposer’s VEUVE CLI CQUOT mark, or at |east the VEUVE
portion thereof, weak and entitled only to a narrow scope
of protection. W are not persuaded.

One of the third-party marks cited by applicant,
VOUVRAY, is irrelevant because it is not a “simlar mark”
for purposes of this du Pont factor. Even if it were
deenmed to be a simlar mark, the evidence of its use is
de mnims, i.e., a single restaurant wine list. (Otiz
Affidavit, Exh. C.) As to five of the remaining six
third-party marks cited by applicant, i.e., VEUVE AM OT

or WE. AM OT (chanpagne),*® VI UDA DE ROVERO (tequil a),

fame was achieved prior to applicant’s first use (or
constructive use) of its mark

13 Applicant also has subnmitted a French-English dictionary
whi ch shows that “vve” is an abbreviation for “veuve.”
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VEUVE CASTARDE BAS ARMAGNAC (brandy), VEUVE ROTH BRANDY
(brandy), and VEUVE DE LALANDE (sparkling w ne), the
record fails to establish the nature and extent of use of
such marks, or even that they are in use at all, and they
therefore are of no probative val ue under the sixth du
Pont factor.

More specifically as to these third-party marks,
appl i cant has submtted copies of federal registrations
for the VWE. AM OT and VI UDA DE ROVMERO mar ks, but such
registrations are not evidence that the marks are in use
or that purchasers are aware of them and they have no
probative val ue under the sixth du Pont factor. See O de
Tyme Foods Inc. v. Roundy’s Inc., 961 F.2d 200, 22 USPQ2d
1542 (Fed. Cir. 1992). Applicant also has submtted
excerpts fromthe May 1995 and February 2002 issues of

Beverage Media, a trade publication directed to New York

al coholic beverage retailers (restaurants and stores),
whi ch include listings for the VIUDA DE ROVERO, VEUVE
CASTARDE BAS ARMAGNAC, VEUVE ROTH BRANDY, and VEUVE DE
LALANDE products. However, this publication appears on

this record to be an industry publication that is not

4 W need not and do not decide whether tequila and brandy are
“simlar goods” for purposes of the sixth du Pont factor in this
case.
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di stributed to and woul d not be encountered by consuners.
(Lewi n Testinony Depo., pp. 32-33; Freeman Testinony
Depo., p. 48; Ri bowsky Testinony Depo., pp. 31-35.) The
fact that these product listings appear therein is not

evi dence of consuner awareness of the listed brands. The
nost that can be assunmed fromthese listings is that
products bearing these marks have been nmarketed to
restaurants and retailers by whol esal ers and
distributors; the listings are not evidence of the
extent, if any, to which consumers actually encounter and
are aware of these brands in the marketplace.® They
therefore are of no probative val ue under the sixth du
Pont factor. See Scarves by Vera, Inc. v. Todo Inports,
Ltd., 544 F.2d 1167, 192 USPQ 289 (2d Cir. 1976) (“The
significance of third-party trademarks depends whol |y
upon their usage. Defendant introduced no evidence that
t hese trademarks were actually used by third parties,

that they were well pronoted or that they were recogni zed

by consuners.”).?®

15 | ndeed, it appears that one of these brands, VEUVE DE
LALANDE, is listed in the February 2002 issue even though the
product was not available in stores at that tine.

® I'n view of our rejection of this evidence, opposer’s

objections to applicant’s reliance thereon (on the ground that
t he docunments were not produced in discovery) are noot.
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Thus, of the seven third-party marks cited by
applicant, we find that probative evidence under the
sixth du Pont factor exists only as to one, i.e., VEUVE
DU VERNAY for sparkling wine. For the reasons discussed
above, we accord no probative value to the copy of the
federal registration of this mark submtted by applicant

or toits listing in the Beverage Media trade

publication. However, there is evidence which shows that
this product actually is marketed at the retail |evel,
i.e., inretail liquor stores and wi ne shops (six of the
twel ve New York-area stores visited by M. Freenman,
applicant’s investigator, displayed the product for

" on Internet wine sites, and on restaurant w ne

sale),?
lists. The exact nature and extent of use of the VEUVE
DU VERNAY mark is disputed by the parties and is not
clear fromthe record, but we find that its use in the
retail marketplace is nore than de mnims and that it
therefore is rel evant under the sixth du Pont factor.
We find, however, that the presence in the
mar ket pl ace of this single third-party nmark does not

warrant a finding that the sixth du Pont factor is

entitled to any significant weight in applicant’s favor

17 Opposer’ s objections to this testinony and acconpanyi ng
phot ogr aphi ¢ exhibits are overrul ed.
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in our |ikelihood of confusion analysis. “The purpose of
a defendant introducing third party uses is to show that
customers have becone so conditioned by a plethora of
such simlar marks that custoners ‘have been educated to
di stingui sh between different [such] marks on the basis
of mnute distinctions.”” J. Thomas McCarthy, MCarthy

on Trademarks and Unfair Conpetition (4'" ed. 2001) at

811:88, quoting from Standard Brands, Inc. v. RIJR Foods,

I nc., 192 USPQ 383, 385-86 (TTAB 1976). In Standard
Brands, as in the present case, the defendant’s
evidentiary showi ng under the sixth du Pont factor
consisted of a single third-party mark in use on simlar
goods. Such a de minims showing did not suffice, in

St andard Brands, to establish that the opposer’s mark was
weak or entitled to a narrowed scope of protection, nor
does it suffice in this case.

In short, there is no basis in the record for
finding that the strength of opposer’s mark has been
conpronm sed by the presence in the marketplace of simlar
marks in use on simlar goods. W find that the sixth du
Pont factor essentially is neutral in this case.

We turn next to a determ nation, under the first du

Pont factor, of whether applicant’s mark VEUVE ROYALE and
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opposer’s marks VEUVE CLI CQUOT and VEUVE CLI CQUOT
PONSARDI N, ** when conmpared in their entireties in terns of
appearance, sound and connotation, are simlar or
dissimlar in their overall comrercial inpressions. The
test is not whether the marks can be distingui shed when
subj ected to a side-by-side conparison, but rather

whet her the marks are sufficiently simlar in terns of
their overall comercial inpression that confusion as to
t he source of the goods offered under the respective
marks is likely to result. The focus is on the

recoll ection of the average purchaser, who normally
retains a general rather than a specific inpression of

trademarks. See Sealed Air Corp. v. Scott Paper Co., 190

18 For purposes of our comparison of the parties’ narks, we are
not persuaded by opposer’s contention that it has trademark or
other proprietary rights in the term VEUVE, per se. It does not
appear fromthe record that opposer has used VEUVE, per se, as a
trademark. Opposer clains that consuners know and refer to
opposer’s chanpagne sinply as VEUVE, but we find the evidence on
that score (i.e., a fewisolated references by retailers and in
the press) to be de minims and insufficient to support the
claim W note as well in this regard that opposer has

regi stered the “ni cknanes” THE W DOW and LA VIUDA, “[i]n
recognition of the public’'s desire to find shorthand ways of
referring to its mark.” (Opposer’s opening brief at 26).
However, opposer has not regi stered VEUVE al one as a trademark,
a fact fromwhich it mght be inferred that opposer heretofore
has not deenmed VEUVE to be anobng the public’s “shorthand ways”
of referring to opposer’s mark. For these reasons, our analysis
under the first du Pont factor does not include a conparison of
applicant’s VEUVE ROYALE mark with VEUVE, per se. W consider
opposer’s rights in the term VEUVE only insofar as that term
appears in opposer’s marks VEUVE CLI CQUOT and VEUVE CLI CQUOT
PONSARDI N.
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USPQ 106 (TTAB 1975). Furthernore, although the nmarks at
i ssue nust be considered in their entireties, it is well-
settled that one feature of a mark nay be nore
significant than another, and it is not inproper to give
nore weight to this dom nant feature in deternm ning the
commercial inpression created by the mark. See In re
Nati onal Data Corp., 753 F.2d 1056, 224 USPQ 749 (Fed.
Cir. 1985).

In ternms of appearance, we find that applicant’s
mar k VEUVE ROYALE and opposer’s marks VEUVE CLI CQUOT and
VEUVE CLI CQUOT PONSARDI N obvi ously | ook identical to the
extent that they start with the word VEUVE, but that they
ot herwi se |look different. However, we reject applicant’s
arguments regarding the differences in the stylization
and lettering of the marks as they currently appear on
the parties’ respective | abels and packagi ng. Those
argunments are unavailing, because applicant seeks to
register its mark in typed formand thus would not be
restricted in the manner in which it can display its mark
on its products. Likew se, opposer’s VEUVE CLI CQUOT
PONSARDI N mark is registered in typed form not in a
particul ar stylized display. See Cunni nghamv. Laser

Golf Corp., 222 F.3d 943, 55 USPQ2d 1842 (Fed. Cir.

30



Qpposition No. 115,438

2000); Squirtco v. Tony Corp., 697 F.2d 1038, 216 USPQ

937 (Fed. Cir. 1983).

In terms of sound, we find that applicant’s mark and
opposer’s marks sound identical to the extent that they
start with the word VEUVE, but that they otherw se sound
di fferent.

In terms of nmeaning or connotation, applicant’s
mark, in translation fromthe French, means “royal
w dow, ” and opposer’s marks (in translation) nean “the
W dow Clicquot” and “the Wdow Clicquot Ponsardin.”

Thus, in translation, opposer’s marks connote a specific
wi dow, i.e., the wi dow nanmed Clicquot, while applicant’s
mar k connotes a nore generalized widow, i.e., a w dow of
royal heritage or position. However, we also find that
an appreci abl e nunber of purchasers are unlikely to be
awar e that VEUVE neans “w dow’ and are unlikely to
translate the marks into English. The slight difference
in the “wi dow’ connotations of the respective marks in
translation, i.e., “the Wdow Clicquot” versus “roya

wi dow, ” woul d be |l ost on these purchasers, and it wll
not aid such purchasers in distinguishing the marks.
They will perceive only that the sanme French-1ooking and
French-soundi ng word, VEUVE, appears as the first termin

both marks. See, e.g., Bottega Veneta, Inc. v. Volunme
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Shoe Corporation et al., 226 USPQ 964 (TTAB 1985).

Purchasers who do not know the meaning of the word VEUVE
also are nore likely to ascribe a |laudatory significance,
rat her than a source-distinguishing significance, to the
word ROYALE in applicant’s mark.

Viewing the marks in their entireties in ternms of
appear ance, sound and connotation, we find that the
general simlarity which results fromthe fact that both
parties’ marks begin with the word VEUVE or “w dow’
out wei ghs the specific points of dissimlarity between
t he marks, and we conclude that the marks therefore are
nore simlar than dissimlar in their overall comerci al
i npressions, for purposes of the first du Pont factor.
That is, the fact that both parties’ marks begin with and
prom nently feature the word VEUVE and the concept of
“widow’ is nmore significant, and nore noticeable and
menor abl e to purchasers, than the fact that the marks
nm ght not connote exactly the same wi dow or use “w dow
in exactly the sane way.

VEUVE or “widow’ is an arbitrary termas applied to
chanmpagne and sparkling w ne. Mreover, and as discussed
above, we have found that VEUVE or “wi dow is a
commercially strong termthat has not been weakened or

diluted in the marketplace by third-party uses. The
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strength and source-indicating distinctiveness of this
term which appears promnently in both marks, weigh
significantly in favor of a finding of confusing
simlarity. The strength and distinctiveness of the term
VEUVE al so distinguish this case fromthe cases relied on
by applicant, in which no confusion was found because the
term common to both marks at issue was a generic,
descriptive or otherw se non-distinctive term  See,
e.g., Keebler Company v. Murray Bakery Products, Inc.,
866 F.2d 1386, 9 USPQ2d 1736 (Fed. Cir. 1989) ( PECAN
SHORTEES vs. PECAN SANDI ES); Kellogg Co. v. Pack ‘Em
Enterprises, Inc., 951 F.2d 330, 21 USPQ2d 1142 (Fed.
Cir. 1991) (FROOTEE I CE vs. FROOT LOOPS); and Gener al
MIls, Inc. v. Health Valley Foods, 24 USPQ2d 1270 (TTAB
1992) (FI BER ONE vs. FIBER 7 FLAKES).

Applicant argues that opposer views and treats its
house mark CLI CQUOT, and not the word VEUVE, as the
dom nant feature in its marks, and that opposer often
identifies itself and its products nerely as CLI CQUOT
Even so, however, the term VEUVE remains as a proni nent
feature in the comrercial inpression created by opposer’s
marks. It is a highly distinctive termas applied to the
goods. Moreover, it appears as the first word in the

mark, and is therefore the portion of the mark which is
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nost likely to be noticed and recall ed by purchasers.
See, e.g., Presto Products Inc. v. Nice-Pak Products,
I nc., 9 USPQ2d 1895, 1897 (TTAB 1988). W are not
persuaded by applicant’s contention that we should
di scount (or that purchasers would di scount) the
significance of the word VEUVE in the commercia
i npressi on created by opposer’s marks. Nor are we
persuaded by applicant’s contention that confusion would
be unlikely because applicant’s mark does not i ncl ude
opposer’s house mark CLI CQUQOT.

Mor eover, VEUVE, or “widow,” clearly is the
dom nant feature in the comrercial inpression created by
applicant’s mark. It appears as the first word in the
mar k. The word ROYALE, or “royal,” is less significant
in applicant’s mark because it nerely nodifies and refers
back to VEUVE or “widow.” In the translated nmark “royal
wi dow,” the word “royal” is not, as opposer argues,
conpletely laudatory; it does not connote that the
product is “royal” or fit for royalty, but rather that it
is the “widow mentioned in the mark who is royal.
However, we agree with opposer that the term ROYALE or

“royal ,” by its nature, is sonewhat | audatory and
certainly of |ess source-indicating significance than the

word VEUVE or “widow,” and that it therefore contri butes
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much less to the mark’s comrercial inpression than does
the arbitrary term VEUVE. And, as noted above, the

| audat ory nature of the term ROYALE woul d be even nore
pronounced to those purchasers who do not know that VEUVE
means “w dow’ or that the mark as a whole is transl ated
as “royal w dow.”

In short, we find that the word VEUVE or “w dow’ is
the dom nant feature in the commercial inpression created
by applicant’s mark, and that it is a prom nent feature
in the comrercial inpression created by opposer’s narks.
The presence of this strong, distinctive termas the
first word in both parties’ marks renders the marks
simlar, a simlarity which is not dispelled by the
dissimlarities in the remainders of the respective marks
(especially given the rather |audatory nature of the word
ROYALE). Cf. Hew ett-Packard Co. v. Packard Press Inc.,
281 F.3d 1261, 62 USPQ2d 1001 (Fed. Cir. 2002).
Purchasers are likely to assunme, based on the presence of
the distinctive word VEUVE or “w dow’ in both marks and
notw t hstandi ng the differences in the remainders of the
mar ks, that a source or sponsorship connection exists
bet ween goods bearing the marks, i.e., that VEUVE ROYALE
sparkling wine is an addition to opposer’s |line of

pr oduct s.
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Qur finding on this first du Pont factor is
bol stered by the well-settled principle that where, as in
the present case, the marks woul d appear on virtually
i dentical goods, the degree of simlarity between the
mar ks which is necessary to support a finding of likely
confusion declines. Century 21 Real Estate Corp. V.
Century Life of Anerica, 970 F.2d 874, 23 USPQ2d 1698
(Fed. Cir. 1992). Likew se, the fame of opposer’s marks
enhances the scope of protection to be afforded those
marks. “A strong mark casts a | ong shadow whi ch
conpetitors nmust avoid.” Kenner Parker Toys, supra, 22
USPQ2d at 1456.

Applicant argues that there is no evidence of any
i nstances of actual confusion between applicant’s mark
and opposer’s marks. However, it also is apparent from
the record that applicant’s sales have been quite limted
bot h geographically and in terms of quantity, and that
appl i cant does not advertise to retail consumers. |In
t hese circunstances, we conclude that there has been no
meani ngf ul opportunity for actual confusion to have
occurred, and that the absence of evidence of actual
confusion therefore is neither factually surprising nor
legally significant. Thus, the seventh and ei ghth du

Pont factors are essentially neutral in this case. See
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Gllette Canada Inc. v. Ranir Corp., 23 USPQ2d 1768 (TTAB
1992) .

Final |y, opposer argues that applicant adopted its
VEUVE ROYALE mark in bad faith and with the intention of
tradi ng on opposer’s goodw Il in its famus VEUVE
CLI CQUOT marks. Evidence of bad faith adoption is
pertinent to our |ikelihood of confusion analysis under
the thirteenth du Pont factor. After careful
consi deration of opposer’s argunents and the evi dence on
this issue, however, we are not persuaded that applicant
adopted its mark in bad faith or that applicant’s intent
wei ghs agai nst applicant in our |ikelihood of confusion
analysis in this case.

First, applicant’s mere prior know edge of opposer’s
mar k does not establish that applicant adopted its mark
in bad faith. Second, even though we have rejected, for
pur poses of the sixth du Pont factor, nost of applicant’s
evi dence of alleged third-party uses of VEUVE marks
(because there is no evidence of consuner awareness of
t hose uses), it nonethel ess appears that applicant’s
principals were aware of third-party uses of VEUVE marks
for chanpagne and were under the inpression that the term
was avail able for applicant’s use. W note as well that

applicant also comm ssioned a trademark search which
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confirmed that several other VEUVE marks had been
registered. Third, we are not persuaded by opposer’s
contentions regarding applicant’s alleged bad faith in
selecting the color and design of applicant’s original

| abel, or that those circumstances support a finding that
applicant adopted its mark in bad faith. Likew se,
opposer’s president M. Taub’s adm tted ignorance of the
meani ng of the initialism (“V.C A F.” and “P.S.F. A F.”")
whi ch appear on applicant’s | abel woul d appear to belie,
rat her than support, a finding that applicant know ngly
and intentionally places those initialisns on the | abel
for the purpose of deceiving or confusing purchasers.

Thus, we cannot conclude on this record that
applicant adopted its mark in bad faith. O course,
applicant’s apparent adoption of its mark in good faith
does not serve as a defense to opposer’s Section 2(d)
ground of opposition.

In summary, we have carefully considered all of the
evi dence of record pertaining to the rel evant du Pont
factors, as well as all of the parties’ argunments with
respect thereto (including any argunents not specifically
di scussed in this opinion), and we concl ude that opposer
has proven its Section 2(d) ground of opposition. G ven

the fame and commerci al strength of opposer’s nmarks, and
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the high degree of simlarity, if not legal identity, in
the parties’ goods, trade channels and cl asses of
purchasers, we find that applicant’s mark VEUVE ROYALE i s
sufficiently simlar to opposer’s marks VEUVE CLI CQUOT
and VEUVE CLI CQUOT PONSARDI N t hat confusion is likely.

To the extent that any doubts as to this conclusion m ght
exi st (and we have none), such doubts nust be resol ved
agai nst applicant. See In re Hyper Shoppes (Ohio) Inc.,
837 F.2d 840, 6 USPQ2d 1025 (Fed. Cir. 1988); In re
Martin's Fanous Pastry Shoppe, Inc., 748 F.2d 1565, 223
USPQ 1289 (Fed. Cir. 1984). Accordingly, opposer’s
Section 2(d) clainms based on its prior use of the mark
and trade name VEUVE CLI CQUOT and on its registration of
the mark VEUVE CLI CQUOT PONSARDI N (Reg. No. 1,201, 370)
are sustained.

We al so sustain opposer’s Section 2(d) claimbased
on its registration of the mark THE W DOW for “w nes”
(Reg. No. 797,567). We first find that applicant’s mark
VEUVE ROYALE is nore simlar than dissimlar to opposer’s
registered mmrk THE WDOW The dissimlarity of the
marks in terns of appearance and sound is outweighed, in
our conparison of the marks’ overall commerci al
i npressions, by the simlarity in the marks’ neani ngs

under the doctrine of foreign equivalents. See In re
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Perez, 21 USPQ2d 1075 (TTAB 1991). An appreciabl e nunber
of purchasers in the United States speak and/or
understand French, and they will translate applicant’s
mark into English as ROYAL WDOW As discussed above,
WDOWis an arbitrary and commercially strong term as
applied to wines, and it dom nates the commerci al
i npression created by applicant’s mark. The word ROYAL
merely nodifies and refers back to WDOW and it noreover
is a rather laudatory term Its presence in applicant’s
mar k does not suffice to distinguish the marks.
Purchasers encountering w nes sold under the mark THE
W DOW and under a mark the English equival ent of which is
ROYAL WDOW are |ikely to assunme that a source connection
exi st s.

The goods identified in opposer’s registration,
“wWi nes,” enconpass and are legally identical to the goods
identified in applicant’s application, i.e., “alcoholic
beverages, nanely, sparkling wines,” and the trade
channel s and cl asses of purchasers for these respective
goods |likewi se are legally identical. The second and
third du Pont factors therefore weigh in opposer’s favor.

We find that the fourth du Pont factor regarding the care

sophi stication of purchasers is essentially neutral, for

t he reasons di scussed above. As for the fanme of
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opposer’s mark THE W DOW the evidence shows that
opposer, in marketing its chanpagne, clearly and
repeat edly enphasi zes the story of “the wi dow who
founded the conmpany. “The wi dow s” story |ikew se has
been repeated in the magazi nes and ot her publications in
whi ch opposer and its chanpagne have been featured.
There also is some evidence that purchasers and the press
have referred to opposer and its chanpagne by the
“ni ckname” THE WDOW In view thereof, we find that THE
W DOW has achi eved a certain degree of fame for purposes
of the fifth du Pont factor, and to the extent of such
fame, the scope of protection to be afforded opposer’s
mar k necessarily nmust be enhanced. Finally, we find that
the sixth du Pont factor (regarding third-party use of
simlar marks on simlar goods) is neutral, as are the
seventh and eighth factors (regardi ng actual confusion)
and the thirteenth factor (regarding applicant’s intent).
Wei ghing all of the du Pont factors, we concl ude
that a |ikelihood of confusion exists as between
opposer’s registered mark THE WDOW for “w nes” and
applicant’s mark VEUVE ROYALE for “al coholic beverages,
namely, sparkling wnes.” Again, any doubts as to the

correctness of that conclusion must be resol ved agai nst
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applicant. See In re Hyper Shoppes (Chio) Inc., supra;
In re Martin' s Fanmous Pastry Shoppe, Inc., supra.

However, we are not persuaded that opposer has made
out its Section 2(d) claimwith respect to its final
pl eaded registration, which is of the mark LA VI UDA for
“sparkling wines” (Reg. No. 1,708,535). Despite the
| egal identity of the parties’ goods, trade channels and
cl asses of custoners, we find that the marks LA VI UDA and
VEUVE ROYALE are sufficiently dissimlar that no
confusion is likely to result. The marks are dissimlar
in terms of appearance and sound. In conparing the marks
in terns of neaning, we deemit inappropriate to apply
the doctrine of foreign equivalents in this situation.
The marks are in two different foreign | anguages, i.e.,
Spani sh and French, and we cannot concl ude that an
appreci abl e nunber of purchasers in this country are
sufficiently famliar with both | anguages that they would
be able or likely to translate both marks into English
for purposes of conparing their neanings. See Safeway
Stores, Inc. v. Bel Canto Fancy Foods, Ltd., 5 USPQ2d
1980 (TTAB 1987). Also, the evidence does not support a
finding that opposer’s mark LA VIUDA is a fanpbus mark in

this country, so the fifth du Pont factor does not weigh
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in opposer’s favor in our analysis as it does with

respect to opposer’s other marks.

Deci sion: Opposer’s Section 2(d) clains based on
its Registration Nos. 1,201,370 (VEUVE CLI CQUOT
PONSARDI N) and 797,567 (THE WDOW, and on its prior use
of the mark and trade name VEUVE CLI CQUOT, are sustai ned.
Opposer’s Section 2(d) claimbased on its Registration
No. 1,708,535 (LA VIUDA) is dism ssed. Opposer’s

dilution claimis dismssed as npot.
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