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Bruce H Troxell of Troxell Law Ofice PLLC for Surecom
Technol ogy Cor p.

James Arthur Bruno, Jr., Trademark Exam ning Attorney, Law
O fice 103 (Mchael Ham |ton, Managi ng Attorney).

Bef ore Hohein, Walters and Rogers, Adm nistrative Tradenmark
Judges.

Opi ni on by Hohein, Adm nistrative Tradenmark Judge:

Surecom Technol ogy Corp. has filed an application to

SURECOM

register the mark "SURECOM " in the stylized format shown bel ow,

for "m croconputers, nanely, main frames, CPU s (centra

processing units), hard disk drivers, magnetic disk drivers,
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optical disk drivers, hubs, electrical connectors, audio
receivers, tel ephone receivers, and bl ank nmagnetic disks."?!

Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U. S.C 81052(d), on the ground
that applicant's mark, when used in connection with its goods,
so resenbles the mark "SURE- COVWM " which is registered for

"radi o transceivers,"?

as to be likely to cause confusion,
m st ake or deception.

Appl i cant has appeal ed. Briefs have been filed, but
an oral hearing was not requested. W affirmthe refusal to
register.

Qur determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence which are relevant to
the factors bearing on the issue of whether there is a
l'i keli hood of confusion. Inre E. 1. du Pont de Nemours & Co.,
476 F.2d 1357, 177 USPQ 563, 568 (CCPA 1973). However, as

indicated in Federated Foods, Inc. v. Fort Howard Paper Co., 544

F.2d 1098, 192 USPQ 24, 29 (CCPA 1976), in any likelihood of

! Ser. No. 76/055,965, filed on May 19, 2000, which alleges a date of
first use anywhere and first use in commerce of July 16, 1999.

2 Reg. No. 1,828,812, issued on March 29, 1994, which sets forth a date
of first use anywhere and first use in comrerce of April 1993;
conbi ned affidavit 888 and 15.
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confusion analysis, two key considerations are the simlarity of
the goods and the sinilarity of the marks.?3

Turning first to consideration of the respective
goods, applicant argues that the Exam ning Attorney "woul d have
the Board find that all electronic devices are, per se, related
goods." Applicant insists, however, that the evidence made of
record by the Exam ning Attorney, consisting of "website
excerpts fromboth parties' websites"” and "evidence that other
parties manufacture and sell both computers and conputer
products and radi o transceivers" (underlining by applicant),
fails to establish that, as to applicant's and registrant's
particul ar goods, "each product line is necessarily related to
the other."™ Specifically, applicant contends that there is no
evidence that registrant's mark for its radio transceivers is
used "with any ot her products, including product |lines that may
be simlar to those nmanufactured by the applicant." Applicant
al so points out that "[t] he goods used with the applicant's mark

are conputer related goods,"” which "are advertised and sold to
sophi sticated purchasers, who are easily able to distinguish a
conputer product line fromradio transceivers or other unrel ated

products.” Applicant urges, in light of such differences, that

® The court, in particular, pointed out that: "The fundanental inquiry
mandat ed by 82(d) goes to the cumul ative effect of differences in the
essential characteristics of the goods and differences in the marks."
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"[i]t is therefore not likely that the applicant's mark will
cause confusion wth the registrant's mark."

The Exam ning Attorney, on the other hand, correctly
observes that goods need not be identical or even conpetitive in
nature in order to support a finding of |ikelihood of confusion.
It is sufficient, instead, that the goods are related in sone
manner and/or that the circunstances surrounding their marketing
are such that they would be likely to be encountered by the sane
persons under situations that would give rise, because of the
mar ks enpl oyed in connection therewith, to the m staken beli ef
that they originate fromor are in sone way associated with the
sane entity or provider. See, e.g., Mnsanto Co. v. Enviro-Chem
Corp., 199 USPQ 590, 595-96 (TTAB 1978) and In re Internationa
Tel ephone & Tel egraph Corp., 197 USPQ 910, 911 (TTAB 1978).

Furthernore, it is well established, as the Exam ning
Attorney al so properly points out in his brief, that the issue
of likelihood of confusion nust be determ ned on the basis of
the goods as they are set forth in the invol ved application and
the cited registration. See, e.g., Canadian |nperial Bank of
Commerce, N. A v. WlIlls Fargo Bank, 811 F.2d 1490, 1 USPQ2d
1813, 1815-16 (Fed. Gr. 1987); CBS Inc. v. Mrrow, 708 F.2d
1579, 218 USPQ 198, 199 (Fed. G r. 1983); Squirtco v. Tony
Corp., 697 F.2d 1038, 216 USPQ 937, 940 (Fed. G r. 1983); and

Paul a Payne Products Co. v. Johnson Publishing Co., Inc., 473
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F.2d 901, 177 USPQ 76, 77 (CCPA 1973). Thus, where the goods in
the application at issue and in the cited registration are
broadly described as to their nature and type, it is presuned
that in scope the application and regi stration enconpass not
only all goods of the nature and type described therein, but
that the identified goods nove in all channels of trade which
woul d be normal therefor and that they woul d be purchased by al
potential buyers thereof. See, e.g., In re Elbaum 211 USPQ
639, 640 (TTAB 1981).

In view of the above, the Exami ning Attorney asserts
that "[t]here is anple evidence in the record to support a
determ nation that the goods identified by the applicant's mark
are sufficiently related to the goods identified by the
registrant's mark so as to create a |ikelihood of confusion as
to their source in the marketplace" and notes that:

In the Final Ofice Action, the

exam ning attorney submtted printouts of

federal registrations of entities selling

and/ or manufacturing both "radio

transcei vers" and conputer-rel ated goods

such as those represented by applicant's

mark. .... In addition, the exam ning

attorney subnmtted excerpts of articles from

a search in a NEXI S dat abase evi dencing the

use of the term"radio transceiver” with

"receiver" and/or conputer-rel ated goods.

The Exam ning Attorney, requesting that the Board take judicia

noti ce that The Random House Dictionary of the English Language

(3rd ed. 1992) defines "receiver" as "[a] device, such as a part
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of a radio, television set, or tel ephone, that receives incom ng
radi o signals and converts themto perceptible forms, such as
sound or light" and lists "transceiver"” as "[a] transmtter and
a receiver housed together in a single unit and havi ng sone

"4 al so

circuits in conmmon, often for portable or nobil e use,
contends that:

G ven the plain definitions of these terns,

it is not unreasonable to concl ude that

audi o receivers are often conponents of
transcei vers thenselves. |In this sense, no
great leap of faith is required to determ ne

that these types of electronic goods are

likely to be found together in comrerce,

ei ther marketed together or sold together as

part of a particular electronic device.

Wth respect to applicant's argunent concerning the
asserted sophistication of the purchasers of the goods at issue,
the Exam ning Attorney maintains that the excerpts which he has
made of record fromthe websites of registrant and applicant
show that registrant "is a technol ogy conpany that designs,
produces, and integrates comuni cations systens and conponents,
i ncl uding wirel ess conmuni cati ons systens, for defense,

commercial, and international electronics industries" and that

applicant "is a technol ogy conpany that provides conputer

* Such request is approved inasnmuch as it is settled that the Board may
properly take judicial notice of dictionary definitions. See, e.g.,
Hancock v. Anerican Steel & Wre Co. of New Jersey, 203 F.2d 737, 97
USPQ 330, 332 (CCPA 1953); University of Notre Dane du Lac v. J. C
Gournet Food Inports Co., Inc., 213 USPQ 594, 596 (TTAB 1982), aff’d,
703 F.2d 1372, 217 USPQ 505 (Fed. G r. 1983); and Marcal Paper MIIs,
Inc. v. Anerican Can Co., 212 USPQ 852, 860 n. 7 (TTAB 1981).
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net wor ki ng solutions in the electronics industry, including

wi rel ess networking products.” The Exam ning Attorney
concludes, in view thereof, that "[w]hile there may be certain
differences in the precise levels of expertise brought by
custoners to the specific areas of use associated with the

vari ous products of the applicant and the registrant, the fact
that both design and sell wreless conputer products supports a
finding that the | evels of sophistication associated with the
goods of each are conparable.”™ Moreover, and in any event, the
Exam ning Attorney insists that "the fact that purchasers are
sophi sticated or know edgeable in a particular field does not
necessarily mean that they are sophisticated or know edgeabl e in
the field of trademarks or inmune from source confusion.”

W agree with the Exam ning Attorney that, as
identified in the application and cited registration, the goods
at issue are closedly related in that, contrary to applicant's
assertions, they would frequently be used as part of wreless
comuni cati on networks and conputer networking applications. As
al luded to previously, the Exam ning Attorney in support of his
contention has made of record, anong other things, copies of
four use-based third-party registrations of marks which are

registered for, inter alia, both "radio transceivers,” on the

one hand, and "conputers,"” "personal conputers; ... radio base

station transmtters and receivers; ... [and] tel ephones,"”
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“conputers ... [and] wireless radio receivers" (sold as part of
an energency comuni cation systenm) or "electrical connectors ..
for coupling ... key tel ephone systens ... or conputers to

cel lul ar comuni cations systens,” on the other. Wile such
registrations are admttedly not evidence that the different
mar ks shown therein are in use or that the public is famliar
with them they neverthel ess have sonme probative value to the
extent that they serve to suggest that the goods listed therein
are of the kinds which nmay emanate froma single source. See,
e.g., Inre Albert Trostel & Sons Co., 29 USPQ2d 1783, 1785-86
(TTAB 1993) and In re Mucky Duck Mustard Co. Inc., 6 USPQd
1467, 1470 (TTAB 1988) at n. 6.

In addition, the Exam ning Attorney has nmade of record
excerpts froma search of the "NEXI S" database which refer to
various uses of "radio transceivers" in conjunction wth
"conputers” or "mcroconputers."” Exanples thereof include the
foll ow ng (enphasis added):

"The kits work by plugging lights and
appliances into ... outlet nodul es,

installing the software and then connecti ng

a radio transceiver into the conputer's

paral lel port." -- MIwaukee Journal
Senti nel, Novenmber 30, 1999;

"A small radio transceiver that allows
conmputers to talk to each other even if they
are not connected by cables or phone |ines."
-- Tribune (San Luis Obispo, CA), Septenber
30, 1999;
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"[A] user spends $149 for a wireless
nmodem t hat enabl es their conputer to

comuni cate with the nearest antenna[s],
whi ch are attached to the radio

transceivers." -- Patriot Ledger (Quincy,
MA), October 21, 1998;

"Wrel ess networks use a high-frequency
radi o signal to connect conputers equi pped
with tiny two-way radi os, or transceivers."
-- N.Y. Tines, June 30, 1998; and

"[Motorists will have a small disk on
the inside of the car's wi ndshield
containing a mcroconputer, a |ow power

radio transceiver ...." -- Boston d obe, My
18, 1991.

Furthernore, as al so nentioned earlier, the Exam ning
Attorney has nmade of record excerpts fromboth applicant's and
regi strant's websites which denonstrate, in each case, that
applicant and regi strant market products designed for use in
conmput er communi cati ons networks and networking functions.
Taken together, the evidence of record is sufficient to
establish that, contrary to applicant's contentions,
registrant's "radi o transceivers" are indeed used "with ..
ot her products, including product lines ... simlar to those
manuf actured by the applicant.” Al though, due to the obvious
techni cal nature of the respective goods and their uses,
pur chasers thereof and prospective custoners therefor would
typically be know edgeabl e and di scrim nating consuners, the
sophi stication and care exerci sed by such buyers in their

selection of applicant's and registrant's products "does not
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necessarily preclude their mstaking one trademark for another”
or denonstrate that they otherwi se are entirely inmune from
confusion as to source or sponsorship. Wncharger Corp. v.
Rinco, Inc., 297 F.2d 261, 132 USPQ 289, 292 (CCPA 1962). See
also In re Deconbe, 9 USPQ2d 1812, 1814-15 (TTAB 1988); and In
re Pellerin MInor Corp., 221 USPQ 558, 560 (TTAB 1983).

Accordi ngly, we conclude that applicant's m croconputers, CPU s,
di sk drivers, hubs, electrical connectors, audio and tel ephone
receivers, and bl ank magnetic disks are so closely related to
registrant's radio transceivers that, if marketed under the sane
or simlar marks, confusion as to the origin or affiliation

t hereof would be likely to occur.

Turning, therefore, to consideration of the respective
mar ks, applicant urges that despite the "simlarity of sound
between the two marks,” its mark "is a stylized logo that is
distinctly different fromthe registrant's mark" in appearance.
Specifically, applicant asserts that:

The applicant's mark conprises the word

"SURECOM' with a stylized "S," a stylized

"E," a stylized "C," and a stylized "M" On

the stylized "E'" of the mark, the center |eg

of the "E" is replaced with a triangle.

These stylized letters add an overal

artistic design elenent to the entirety of

the applicant's mark. Al though the

registrant’'s mark nay be presented in a

stylized formin commerce, it is visually

di stinct due to the addition of a hyphen

bet ween the words "sure" and "commi' and the
addition of an extra "nl to "com"

10
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Applicant insists that its mark's "distinctive stylization and
its difference in spelling and visual appearance produce a
commercial inpression that is not likely to result in confusion
with the registered nmark."

We concur with the Exam ning Attorney, however, that
confusion is likely from contenporaneous use of the respective
mar ks in connection with the goods at issue. Wen considered in
their entireties, applicant's stylized "SURECOM' mark and
registrant's "SURE-COVMM nmark not only "are essentially phonetic

equi val ents,” as the Exami ning Attorney accurately observes in
his brief, but such marks are substantially identical in

appear ance, connotation and commercial inpression. Visually, as
appl i cant has acknow edged, registrant's mark "may be presented
in a stylized fornl and, as correctly noted by the Exam ning
Attorney in his brief, such formcould reasonably include the
sane stylized format as that in which applicant's mark is
depicted. See, e.g., Phillips Petroleum Co. v. C. J. Wbb, Inc.
442 F.2d 1376, 170 USPQ 35, 36 (CCPA 1971) [a mark registered in
typed format is not limted to the depiction thereof in any
special form; and INB National Bank v. Metrohost Inc., 22
USP2d 1585, 1588 (TTAB 1992) ["[a]s the Phillips Petrol eumcase

makes clear, ... the Board must consider all reasonabl e manners

in which ... [the mark] could be depicted" when the mark is

11



Ser. No. 76/055, 965

di splayed in a typed fornmat]. Mreover, and aside fromthe
suggestion of a hyphen which is inparted to applicant's mark by
the triangle which serves as the mddle prong of the letter "E"
therein, the Exam ning Attorney al so persuasively points out,
wWth respect to registrant's mark, that "[a]s conpared to
applicant's SURECOM mark, the additional letter "M and the
hyphen between the ternms 'SURE' and 'COVMM do not create a

di fferent connotation or conmercial inpression.”

Accordi ngly, we conclude that purchasers and potenti al
customers, who are famliar or acquainted with registrant's
"SURE-COW' mark for its "radio transceivers,” would be likely
to believe, upon encountering applicant's substantially
identical "SURECOM' mark for its "m croconputers, nanely, main
frames, CPU s (central processing units), hard disk drivers,
magneti c di sk drivers, optical disk drivers, hubs, electrical
connectors, audio receivers, tel ephone receivers, and bl ank
magneti c disks,” that such closely rel ated goods emanate from
or are sponsored by or associated with, the same source.

Deci sion: The refusal under Section 2(d) is affirned.
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