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Opi nion by Cissel, Admi nistrative Trademark Judge:

This is an appeal fromthe final refusals to register
the marks in the above-identified three applications.
Because the issues are closely related in each appeal,

t hese cases have been consolidated. The marks, procedura
histories and records are only slightly different. Al
three applications were filed on April 26, 2000. The basis
for filing each application is applicant’s assertion that

it possesses a bona fide intention to use the mark in
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commerce in connection with the goods set forth in the
application.

The marks applicant seeks to register are “ZOLO,”
“ZOLO TECH,” and “ZOLO TECHNOLOG ES.” The descriptive word
“TECHNCLOG ES” has been disclained in the application to
register the latter nmark.

The goods in each application, as anended, are as
follows: “fiber optic comunications conponents, nanely,
optical nmultiplexers, optical de-multiplexers, optica
spectrum anal yzers, reconfigurable add/drop multipl exers,
electro optic solid state switches and external cavity
sem conductor |asers, and nultipl exed optical signal
attenuators,” in Cass 9.

The Exami ning Attorney has refused registration of
each of applicant’s marks under Section 2(d) of the Lanham
Act, 15 U S. C. Section 1052(d), on the ground that
applicant’s marks so resenble the mark “SOLO,” which is
regi stered’ for “optical fiber cable,” that if applicant
were to use these marks in connection with the fiber optic
communi cati ons conponents specified in the applications,

confusion would be |ikely.

! Reg. No. 2,150,858, issued on the Principal Register on Apri
14, 1998 to Siecor Corporation
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Applicant’s marks either consist of the term*“zZOLO or
conmbine it with the descriptive or suggestive terns
“TECHNOLOGY” or “TECH.” “ZOLO is clearly the dom nant
portion of the two marks in which it is conbined with these
ternms. The Exam ning Attorney reasons that confusion is
i kely because “ZOLO is simlar to “SOLO” He argues that
because the letters “S” and “Z” can be pronounced the sane
way, “ZOLO and “SOLO are “essentially phonetic
equival ents,” (brief, p.7)2 and the marks, when considered
intheir entireties, are simlar because they create
simlar comercial inpressions. Further, he takes the
position that the goods with which applicant intends to use
its marks are closely related to the goods set forth in the
cited registration, so that if applicant were to use the
marks it seeks to register in connection with the goods
listed in the application, confusion with the cited
regi stered mark woul d be |ikely.

Appl i cant disputes the Exami ning Attorney’s
assertions, arguing that the marks are not simlar and that
the goods are not so closely related that the use of the
marks in question on themwould be likely to cause

conf usi on.

21n this opinion, references will be to the record in
application S.N 76/035, 119 unl ess ot herw se indi cated.
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Bot h applicant and the Exam ning Attorney submtted
briefs, but applicant did not request an oral hearing
bef ore the Board.

In support of the refusals to register, the Exam ning
Attorney made of record the following: (1) An excerpt from

Funk & Wagnal | s New Encycl opedia (2000 edition) wherein it

is noted that the letter “S’” is “pronounced either

voi cel ess, as the hissing sound in sun and nurse, or as a
z, the voiced counterpart of s, in such words as prose and
tease”; (2) A collection of excerpts from published
articles in which words |Iike “hospitalize” and
“editorialize” are spelled with the letter “s” in place of
the letter “z”; (3) Definitions of the words “nultipl exer”

and “attenuator” from Harcourt’s Academ ¢ Press Dictionary

of Science and Technology. The fornmer is listed as “a

device that allows the transm ssion of two or nore signals
on a single line or in a single frequency channel”; the
|atter as “ a resistive or capacitative circuit designed to
| ower a signal anplitude to sone desired val ue w thout
distorting the signal waveforni; and (4) Copies of a nunber
of third-party trademark registrati ons wherein the goods

listed include sw tches, nultiplexers,
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and/ or attenuators, in addition to fiber optic cables.?
Applicant made of record three pages fromthe website

of the owner of the cited registration and the declaration

of M chael Warsch, Vice President of Business

Devel opnent/ Marketing for applicant, who expl ains how the

fiber optic market is divided, and that the website

information indicates that “SOLO fiber optic cable is sold

to the “outside engineers” at “service providers,” whereas
applicant’s fiber optic conponents are sold to “facility
engi neers” at “system providers.”

In the case of E.I. du Pont de Nenmoburs & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973), the predecessor to our
primary review ng court set out the factors to be
considered in determ ni ng whet her confusion is |ikely.
Chi ef anong these factors are the simlarity of the marks
as to appearance, pronunciation, neaning and comrerci al
inpression, and the simlarity of the goods set forth in
the application and registration, respectively.

In the case at hand, the record establishes that the

goods listed in the application are related to the product

® Additional materials submitted with the appeal brief of the
Exam ni ng Attorney have not been considered. Trademark Rul e
2.142(d). In any event, they appear to relate to the

rel ati onship between the goods listed in the application and the
goods specified in the registration, and the record establishes
this relationship without the evidence untinely submtted with
the brief.
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identified in the cited registration. The people who nmake
the decisions to purchase these products can be the sane
i ndividuals within a given business organi zati on, but these
peopl e are sophisticated and know edgable with regard to
t hese products. Accordingly, they expend tine and exercise
care when purchasi ng these goods, and they would be likely
to notice the differences between the marks.

G ven this fact and the differences in the marks
di scussed bel ow, we hold that confusion would not be
likely.

Applicant and the Exam ning Attorney argue at |ength
about the simlarities and differences anong the narks.
The Exami ning Attorney argues that because one of the marks
applicant seeks to register is “ZOLO and “ZOLO is the
dom nant portion of the other two marks applicant seeks to
register, the issue boils down to whether “ZOLO is simlar
to “SCLO.” W cannot adopt his conclusion that these terns
are “highly simlar” because they both “contain the
identical *OLO preceded by the phonetic equival ent
letters, 'S and “Z.’” Wile it is true that in sone
i nstances these two letters can be pronounced in the sane
way and nmay be used interchangeably, these facts do not
prove the Exam ning Attorney’s contention that

“[r]egistrant’s mark, SCLO, may be pronounced as SOLO or
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ZOLO, and since applicant’s mark, ZOLO, may be pronounced
as ZOLO or SOLO, therefore, the marks are essentially
phonetic equivalents.” (brief, p. 7).

Rat her, we agree with applicant that when these nmarks
are considered in their entireties, applicant’s marks are
sufficiently different fromthe registered mark to avoid a
['i keli hood of confusion. “ZOLO and “SOLO do share three
letters, but the fact that one begins with the letter “2Z”
and the other begins with “S” results in significant
differences in the way these marks | ook, the way they are
likely to be pronounced, and their connotations, or |ack
t her eof .

The Exam ning Attorney’ s argunent that these terns are
phonetic equivalents is not well taken. Cearly, the mark
“SOLO,” which is a common English word, would only be
pronounced with an “S” sound. As for the mark “ZOLO " we
are not persuaded that consumers woul d pronounce this
invented termwith an “S’” rather than a “Z” sound. The
exanpl es provi ded by the Exam ning Attorney show only that
“S’” may be pronounced as “Z,” not the reverse. The exanpl es
provi ded by the Exam ning Attorney which show the letter
“S” actually used in place of the letter “Z” are al
specifically designated as typical British spellings,

rather than the preferred spelling in this country. Even
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in the cases where “S” is pronounced as “Z,” the exanpl es
denonstrate this equivalency in pronunciation only when the
letter “S” appears at the end of the word. No exanple
provi ded by the Exam ning Attorney is anal ogous to the
present case, i.e., we are provided with no exanpl es where
the letters “S” and “Z” are used interchangeably at the
begi nning of a word. As applicant points out, when these
|etters are substituted for each other at the begi nnings of
ordinary words, it is clear that they are not
i nt erchangeabl e. As exanpl es, applicant suggests conparing
“singer” to “zinger”; “zip” to “sip”; or “zag” to “sag.”
Moreover, the dissimlarities between “ZOLO and
“SOLO are not |limted to differences in appearance and
pronunci ation. These two ternms do not create sinmlar
commerci al inpressions because “SOLO is a real word with a
known nmeani ng, whereas “ZOLO is not. “SOLO is understood
as a reference to being al one, unacconpanied. In contrast,
“ZOLO is a fanciful termw th no ascertainabl e nmeani ng.
We have previously found that the conparison of a known
termw th an unfam liar one results in the conclusion that
the marks are sufficiently distinguishable to avoid a
i kel i hood of confusion. It is a well-settled principle
that the famliar is readily distinguishable fromthe

unfam liar, and there is a line of decisions recognizing
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t he distinction between the two. See: Laboratoires du Dr.
N. G Payot v. Southwestern Cassics Collection, Ltd., 3
USPQ2d 1601, at 1606, (TTAB 1987), and cases cited therein.

In the case before us, we hold that if applicant were
to use the marks it seeks to register in connection with
the goods listed in these applications, confusion with the
cited registered mark would not be |ikely because the
marks, in their entireties, are not simlar in appearance,
pronunci ati on or connotation, and they create different
commer ci al i npressions.

DECI SION:  The refusals to regi ster under Section 2(d)

t he Lanham Act are reversed.



