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Opi nion by Quinn, Adm nistrative Tradenmark Judge:

An application has been filed by Mor Systens
International, Inc. to register the mark NATURE S CODE
SKIN. HEALTH. LIFE. for “facial naske, body wrap, body
| otion, skin creans, skin soap, skin toner, herbal bath,

shanpoo, and toot hpaste” and “body essential oils” (in
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I nternational Cass 3), and “herbal supplenments” (in
International Oass 5).!

The Trademark Exam ning Attorney has refused
regi stration under Section 2(d) of the Trademark Act on the
ground that applicant’s mark, when applied to “herba
suppl ements,” so resenbles the previously registered mark
NATURE' S CODE for “vitam ns and nutritional supplenents” as
to be likely to cause confusion.

When the refusal was made final, applicant appeal ed.
Applicant and the Exam ning Attorney filed briefs. An ora
hearing was not request ed.

At the outset, it should be noted that, although no
i ndi cati on was ever nmade that the Section 2(d) refusal
pertained to International Cass 5 only, it is clear from
the Ofice actions and the briefs that the |ikelihood of

confusion refusal is so linited.? The prosecution history

! Application Serial No. 75/933,706, filed March 2, 2000.
Applicant has alleged an intention to use the mark in conmerce in
connection wth “body essential oils” in International C ass 3
and “herbal supplenents” in International Cass 5. Wth respect
to the other goods in International dass 3, applicant has

all eged a date of first use anywhere and first use in commerce of
Novenber 5, 1999.

2 Section 1113.05 of the Trademark Manual of Exami ning Procedure
provides that “[a] refusal to register or a requirement may be
made with regard to | ess than the total nunber of classes in the
application” and that “[i]f appropriate, the Exam ning Attorney
should clearly indicate the class to which the refusal or

requi rement pertains and that the refusal or requirenent does not
pertain to the remaining classes.”
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shows that the Exami ning Attorney has referred exclusively
to applicant’s goods in International C ass 5, and
applicant filed only one appeal fee. Thus, the only

I'i keli hood of confusion issue for us to consider pertains
to registrability in International O ass 5.

Applicant argues that the involved marks are
dissimlar in appearance, sound and neani ng due to the
additional wording in applicant’s mark. Applicant also
contends that the goods are different, but states that
“[t]he fact that applicant’s and registrant’s goods may be
rel ated does not automatically | ead one to the concl usion
that confusion is likely.” Further, applicant asserts that
purchasers are likely to take nore care when buying health
care products.

The Examining Attorney maintains that the marks are
simlar and that the additional wording in applicant’s mark
does not sufficiently distinguish it fromregistrant’s
mark. Wth respect to the goods, the Exam ning Attorney
asserts that they are directly conpetitive, pointing to his
subm ssion of four NEXIS articles indicating that vitamns
and herbal supplenents are manufactured and sold by the
sanme conpani es.

Qur determ nation under Section 2(d) is based on an

anal ysis of all of the facts in evidence that are rel evant
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to the factors bearing on the likelihood of confusion
issue. Inre E. 1. du Pont de Nenmours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). In any likelihood of
confusion analysis, two key considerations are the
simlarities or dissimlarities between the marks and the
simlarities or dissimlarities between the goods.
Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24 (CCPA 1976).

Turning first to conpare the goods, we start with the
prem se that they need not be identical or even conpetitive
to support a holding of |ikelihood of confusion. It is
sufficient that the goods are related or that conditions
surroundi ng their marketing are such that they are
encountered by the same persons who, because of the
rel atedness of the goods and the simlarities between the
mar ks, woul d believe m stakenly that the goods originate
fromor are in sonme way associated with the sane producer
In re International Tel ephone and Tel egraph Corp., 197 USPQ
910 (TTAB 1978).

In the present case, we find that vitam ns,
nutritional supplenents and herbal supplenments are rel ated
products. They are health care products which are used for
the sanme purpose, that is, to inprove the condition of the

human body. The products are likely to be sold in the sane
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trade channels to the same cl asses of purchasers. Further,
the NEXI S evi dence shows public exposure to articles about
the sanme entities’ manufacturing and selling these types of
products. Oher than a bald statenent that the goods are
different, applicant has failed to show any neani ngful

di stinction anong vitam ns, nutritional supplenents and

her bal suppl enents.

Wth respect to considering the nmarks, the test is not
whet her the marks can be distinguished in a side-by-side
conpari son, but whether they are sufficiently simlar in
their overall commercial inpression so that confusion as to
t he source of the goods marketed under the respective marks
is likely toresult. “[T]here is nothing inproper in
stating that, for rational reasons, nore or |ess weight has
been given to a particular feature of the mark, provided
[that] the ultimate conclusion rests on consideration of
the marks in their entireties.” 1In re National Data Corp.
753 F.2d 1056, 224 USPQ 749, 751 (Fed. Cir. 1985).

Applicant’s mark NATURE' S CODE SKIN. HEALTH. LIFE. is
dom nated by the term NATURE' S CODE which is identical to
the entirety of registrant’s mark NATURE' S CODE. The term
NATURE' S CODE is the first termin applicant’s mark and it
is followed by suggestive words which, in our view, do not

serve to sufficiently distinguish the marks. The product
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woul d be called for by the term NATURE' S CODE. Furt her,
t he dom nance of the NATURE S CODE portion of applicant’s
mark is clearly shown by the way applicant uses the mark on
packagi ng. The speci nens show use of NATURE' S CODE in
capital letters on a separate |ine above the words “skin.
health. life.” which appear in snmall letters. See:
Phillips Petroleum Co. v. C.J. Webb, Inc., 442 F.2d 1376,
170 USPQ 35, 36 (CCPA 1971); and INB National Bank v.
Met rohost Inc., 22 USPQd 1585, 1588 (TTAB 1992) [when an
applicant seeks a typed registration of its word nmark, then
t he Board nust consider all reasonable nmanners in which
t hose words coul d be depicted, and in particular, the Board
shoul d gi ve special consideration to the nmanners in which
the applicant has actually depicted its mark].

Al t hough we have given nore weight to the NATURE S
CODE portion of applicant’s nmark, we have consi dered the
marks in their entireties. The marks are simlar in sound
and appearance in that both begin with the term NATURE S
CODE. As to neaning, the marks convey the sane thought,
that is, that the product contains ingredients fromnature
whi ch hold the code to unlock the feeling of well being.
In sum the marks, when considered in their entireties,

engender simlar overall comercial inpressions.
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Lastly, we are not persuaded by applicant’s argunent
t hat purchasers of health care products are discrimnating.
Al though we find it reasonable to assune that purchasers
may exercise sonme care when it cones to deciding what types
of supplenents they should i ngest, these consuners are
still likely to be confused given the simlarities between
the marks herein. Octocom Systens, Inc. v. Houston
Comput ers Services Inc., 918 F.2d 937, 16 USPQ2d 1783, 1787
(Fed. Cir. 1990).

Decision: The Section 2(d) refusal is affirmed as to
International Cass 5. The application wll be forwarded
in due course to the Exam ning Attorney for appropriate

action with respect to International O ass 3.



