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Richard P. Glly of RP. Glly Intellectual Property Law
O fices for Iris Bus France, S.A

Jill C. At, Trademark Exam ning Attorney, Law Ofice 114
(Margaret Le, Managi ng Attorney).

Before Cissel, Walters and Drost, Adm nistrative
Trademar k Judges.

Opi nion by Walters, Adm nistrative Trademark Judge:
Iris Bus France, S.A has filed a trademark
application to register the mark CRI STALIS for *“notor

coaches, nptor buses.”?

1'Serial No. 75/930,613, in International Class 12, filed February 28,
2000, with a priority filing date of September 2, 1999, under Section
44(d) of the Trademark Act. The application is based on French

Regi stration No. 99.810.363, under Section 44(e) of the Trademark Act.
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The Tradenmark Exam ning Attorney has issued a final
refusal to register under Section 2(d) of the Tradenmark
Act, 15 U. S.C. 1052(d), on the ground that applicant’s
mark so resenbles the mark KRYSTAL KOACH I NC., previously
regi stered for “autonobiles, |inmousines, funeral cars and
buses,”? and KRYSTAL, in slightly stylized type,
previously registered for “autonobiles,”® that, if used on
or in connection with applicant’s goods, it would be
likely to cause confusion or m stake or to deceive.

Appl i cant has appeal ed. Both applicant and the
Exam ni ng Attorney have filed briefs, and an oral hearing
was held. We reverse the refusal to register.

Regar di ng t he goods, the Exam ning Attorney contends
t hat applicant’s goods include buses, as do registrant’s
goods in its KRYSTAL KOACH I NC. registration; that
applicant’s goods are related to registrant’s autonobiles
in its KRYSTAL registration, as shown by third-party
registrations of marks for goods enconpassi ng buses and

aut onobil es; and that the trade channels for autonobil es,

2 Regi stration No. 2,248,811 issued June 1, 1999, to Krystal Koach,
Inc., in International Class 12. The registration includes a disclainer
of “COACH INC.” (not KOACH INC.) apart fromthe mark as a whol e.

3 Registration No. 2,358,969 issued June 20, 2000, in International
Class 12, to Krystal Coach, Inc.
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particularly fleet vehicles, is the sane as for notor
coaches and buses.

Applicant contends, on the other hand, that its
goods are unrelated to autonobiles; that registrant’s
I i mousi nes, funeral cars and buses are a |linmted niche
mar ket , whereas, applicant’s notor coaches and notor
buses are directed to “broader, public transportation,
tourism high-volunme |ight commercial, or urban and
i nter-urban applications”; and that applicant “is not an
ori gi nal manufacturer or seller of buses, but retrofits
| arge vans of others to serve as ‘shuttles.’”

Regardi ng the marks, the Exam ning Attorney contends
that applicant’s and registrant’s marks contain the
phonetic equival ent of “crystal” and, thus, sound
simlar; that KRYSTAL is the dom nant portion of
registrant’s KRYSTAL KOACH INC. mark; and that the “1S”
suffix of applicant’s mark is insufficient to distinguish
it fromregistrant’s marks.

Appl i cant argues that KRYSTAL and CRI STALI S have
different comrercial inpressions; that the initial “CRI S
and “KRYS” of the two marks are very different; that
CRI STALIS is three syllables whereas KRYSTAL is only two
syl l abl es; that the “CRI STAL” portion of applicant’s mark

“suggests the breakable crystal”; that the entire term
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CRYSTALI S suggests the term “chrysalis,” which is defined
as “a pupa, especially of a moth or butterfly, enclosed
in a firmcase or cocoon”® that the “KOACH INC.” portion
of one of registrant’s marks further distinguishes it
fromapplicant’s mark; and that “the co-existence of
vari ous marks using the formative 'KRYS or its phonetic
equi val ent denonstrate that confusion is not likely...”
Qur determ nati on under Section 2(d) is based on an
anal ysis of all of the probative facts in evidence that

are relevant to the factors bearing on the |ikelihood of
confusion issue. See In re E. |I. du Pont de Nenmours and
Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In
considering the evidence of record on these factors, we
keep in mnd that “[t]he fundamental inquiry nandated by
Section 2(d) goes to the cunul ative effect of differences
in the essential characteristics of the goods and
differences in the marks.” Federated Foods, Inc. v. Fort
Howard Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA
1976); and In re Azteca Restaurant Enterprises, Inc., 50
USP@2d 1209 (TTAB 1999) and the cases cited therein.

We consider, first, the goods involved in this case.

We note that the question of |ikelihood of confusion nust

4 The Anerican Heritage Dictionary of the English Language, 3¢ ed.,
1992.
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be determ ned based on an anal ysis of the goods or
services recited in applicant’s application vis-a-vis the
goods or services recited in the registration, rather

t han what the evidence shows the goods or services
actually are. Canadian |Inperial Bank v. Wells Fargo
Bank, 811 F.2d 1490, 1 USPQ2d 1813, 1815 (Fed. Cir.

1987). See al so, Octocom Systens, Inc. v. Houston
Conputer Services, Inc., 918 F.2d 937, 16 USPQ2d 1783
(Fed. Cir. 1992); and The Chicago Corp. v. North Anerican
Chi cago Corp., 20 USP@2d 1715 (TTAB 1991). Further, it
is a general rule that goods or services need not be
identical or even conpetitive in order to support a
finding of Iikelihood of confusion. Rather, it is enough
t hat goods or services are related in some manner or that
sonme circunmstances surrounding their marketing are such
that they would be likely to be seen by the sane persons
under circunstances which could give rise, because of the
mar ks used therewith, to a m staken belief that they
originate fromor are in sone way associated with the
sane producer or that there is an association between the
producers of each parties’ goods or services. 1In re
Melville Corp., 18 USPQ2d 1386 (TTAB 1991), and cases

cited therein.
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There is no question that applicant’s notor coaches
and notor buses are identical to the buses listed in
Regi stration No. 2,248,811. |If there is a difference
bet ween not or coaches and notor buses, it has not been
identified in this record.®> Applicant’s argunent
regardi ng the specific nature of its goods and the
pur ported nature of registrant’s goods is unavailing
because both the application and registrations include
broadly identified goods that are not limted as to their
nature or channels of trade.

Further, the autonobiles identified in both of the
cited registrations are related to buses. The evidence
submtted by the Exam ning Attorney of third-party
registrations identifying both buses and autonobil es
under a single mark support this conclusion.?®

We turn, next, to a determ nation of whether
applicant’s mark and the regi stered marks, when viewed in

their entireties, are simlar in terns of appearance,

> The Anerican Heritage Dictionary, 2" ed., 1985, defines “coach” in
part as “notor bus.”

® Third-party registrations which cover a nunber of differing goods
and/ or services, and which are based on use in conmerce, although not
evi dence that the marks shown therein are in use on a comercial scale
or that the public is familiar with them may neverthel ess have sone
probative value to the extent that they nmay serve to suggest that such
goods or services are of a type which may emanate from a single source.
See In re Albert Trostel & Sons Co., 29 USPQ2d 1783 (TTAB 1993); In re
Mucky Duck Mustard Co. Inc., 6 USPQd 1467 (TTAB 1988).
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sound, connotation and comrerci al inpression. The test
is not whether the marks can be distingui shed when
subj ected to a side-by-side conparison, but rather
whet her the marks are sufficiently simlar in terns of
their overall comrercial inpressions that confusion as to
the source of the goods or services offered under the
respective marks is likely to result. The focus is on
the recoll ection of the average purchaser, who normally
retains a general rather than a specific inpression of
trademarks. See Sealed Air Corp. v. Scott Paper Co., 190
USPQ 106 (TTAB 1975).

It is true that both applicant’s mark and
registrant’s marks include portions that are phonetically

equi valent to the term*“crystal;” however, we find that
the differences between applicant’s and registrant’s

mar ks outweigh this simlarity. W agree with applicant
that the ending syllable, “IS,” inits mark is
significant. The mark CRI STALI S appears |less |ike the
word “crystal” and nore like the word “chrysalis,” giving
it an entirely different connotation fromthe term
“KRYSTAL” in registrant’s marks. “KRYSTAL” is likely to

be perceived as synonynous with “crystal.” Regarding

registrant’s mark, KRYSTAL KOACH INC., we cannot ignore
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the KOACH I NC. portion, which is particularly tied to the
KRYSTAL portion with the repeated initial “K.”

Therefore, we conclude that, even though the goods
involved in this case are identical, in part, and closely
related, the cunul ative differences in the marks obviate
any |ikelihood of confusion as to the source or
sponsorshi p of such goods.

Deci sion: The refusal under Section 2(d) of the Act

is reversed.



