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Opi ni on by Seeherman, Admi nistrative Trademark Judge:

M5 Artist Products, Inc., a Japanese corporation, has
appeal ed fromthe final refusal of the Trademark Exam ni ng
Attorney to register DREAMS COVE TRUE for the foll ow ng
goods and servi ces:

Series of pre-recorded phonograph

records, audio tapes, video tapes and
CDs featuring nusic (O ass 9);
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Post ers, unnount ed phot ographs and
paper featuring coasters (Cl ass 16);
and

Entertai nnent, nanely |live performance
by a musical group (Cass 41).1

Regi strati on has been refused pursuant to Section 2(d)
of the Trademark Act, 15 U S.C. 1052(d), on the ground that
applicant’s mark so resenbl es the mark DREAMS COVE TRUE
PRODUCTI ONS, with the word PRODUCTI ONS di scl ai ned,
previously registered for “production and distribution of
docunentaries, fiction and non-fiction children’ s videos”?
that, as used on or in connection with applicant’s
identified goods and services, it is |likely to cause
confusion or m stake or to deceive.

The appeal has been fully briefed; an oral hearing was
not requested.

W affirmthe refusal of registration with respect to

the goods in Cass 9.°

! Application Serial No. 75/923,574, filed February 22, 2000,

and asserting first use and first use in commerce on July 27,
1998.

2 Registration No. 2,050,026, issued April 1, 1997; Section 8
affidavit accepted.

® It is unclear whether the Exami ning Attorney has refused
registration with respect to applicant’s goods in Cass 16
(posters, unnounted photographs and paper featuring coasters).

In the final Ofice action, in her discussion of the rel atedness
of applicant’s and the registrant’s goods and services, she
stated only that “the goods and services are rel ated because nany
entities that produce records, conpact discs, videotapes and/or
audi ot apes are also involved with the production and distribution
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Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forthinInre E. I. du Pont de Nemours & Co., 476 F. 2d
1357, 177 USPQ 563 (CCPA 1973). In any likelihood of
confusion anal ysis, tw key considerations are the
simlarities between the marks and the simlarities between
t he goods/services. Federated Foods, Inc. v. Fort Howard
Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

Turning first to the question of |ikelihood of
confusion with respect to applicant’s C ass 9 goods, we
note that, although applicant and the Exam ning Attorney
have di scussed the registrant’s services as though they
wer e goods (see, for exanple, page 3 of applicant’s brief,
in which it refers to the “ultinmate consuner of the
products from Dreanms Conme True Productions”), the cited

registration is actually for the service of “production and

of videos, television shows, theatrical performances and ot her
entertainnent.” Nor did she make any nention of applicant’s

O ass 16 goods in the January 22, 2002 O fice action denying
applicant’s request for reconsideration. Al though the Exam ning
Attorney, in her appeal brief, listed all the goods and services
in applicant’s application, including those in Oass 16, she did
not di scuss how the d ass 16 goods might be related to the
registrant’s services. In any event, to the extent that the
refusal was intended to extend to the goods in dass 16, we find
that the record is not sufficient to establish that these goods
and the registrant’s services are related, and consequently we
find that the Ofice has not net its burden in denonstrating

I'i kelihood of confusion with respect to the goods in Cass 16.
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di stribution of documentaries, fiction and non-fiction
children’s videos.” It is not clear to us that the general
public, which would be the ultimte custoners for
applicant’s goods, would be the custonmers for the
registrant’s identified production and distribution
services. In other words, based on this record, we cannot
find that the general public would cone in contact with the
registrant’s services, and therefore we cannot find that
confusion is likely wwth respect to this audience.

On the other hand, it is clear that the registrant’s
production and distribution services would be directed to
stores which sell and rent video cassettes, or to stores
whi ch sell records and audi o and video cassettes, and these
stores woul d al so be the class of custoners for applicant’s
Class 9 goods. In this connection, the Exam ning Attorney
has made of record naterial froma conmpany identified as
Tower Records. Com which shows that this conmpany sells
conpact discs and children’s videos and conpact discs.

To find a |likelihood of confusion, it is not necessary
that the goods and/or services of the parties be simlar or
conpetitive, or even that they nove in the sane channel s of
trade. It is sufficient that the respective goods and
services are related in some manner, and/or that the

conditions and activities surrounding the marketing of the
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goods and services are such that they would or could be
encountered by the same persons under circunstances that
coul d, because of the simlarity of the marks, give rise to
the m staken belief that they originate fromthe sane
producer. See In re International Tel ephone & Tel egraph
Corp., 197 USPQ 910 (TTAB 1978).

The rel ationshi p between video tapes featuring mnusic
and the production and distribution of children’s videos is
obvi ous, so obvious, in fact, that, as noted above, the
applicant has essentially treated the registrant’s services
as though they were the children’ s videos thenselves. In
addition, the Exam ning Attorney has subm tted evi dence of
the rel atedness of applicant’s Cass 9 goods and the
registrant’s services. |In particular, the Exam ning
Attorney has made of record third-party registrations which
show that a single entity has registered the sane mark for
audi o and vi deo tapes and cassettes, on the one hand, and
production and distribution services, on the other hand.
See, for exanple, Registration No. 2,071,419 for, inter
alia, the production of videotapes and sound recordings;
and vi deot apes, videocassettes, and sound recordi ngs
i ncl udi ng phonograph records, audi o tapes, and conpact
di scs; Registration No. 2,364,946 for, inter alia, audio

cassettes, video cassettes, and conpact discs featuring
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musi ¢, docunentaries and entertai nment; and production and
distribution for others of notion pictures and tel evision
prograns; Registration No. 2,403,679 for, inter alia, audio
and video tapes and cassettes and audi o and vi deo conpact
di scs featuring nusic, videos and novies; notion picture
filmproduction; and radio and tel evision entertai nment
production in the field of variety and nusic. Third-party
regi strations which individually cover a nunber of
different itens and which are based on use in conmerce
serve to suggest that the |isted goods and/or services are
of a type which nmay emanate froma single source. See In
re Albert Trostel & Sons Co., 29 USPQ2d 1783 (TTAB 1993).

Those involved in the retail sale of audio and video
cassettes and tapes will be aware that the sanme conpanies
may of fer the service of producing and distributing audio
and video cassettes and tapes, as well as offering the
cassettes and tapes thensel ves.

Appl i cant has argued that the identified goods and
services are different because the registrant’s services
involve children’s videos. However, the identification in
applicant’s application of “pre-recorded phonograph
records, audio tapes, video tapes and CDs featuring nusic”
is broad enough to include records, audio tapes, video

tapes and conpact di scs for children. The fact that
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applicant’s products feature nusic certainly does not
preclude themfrombeing offered to children; it is comon
know edge that many audi o and vi deo products for children
contain or feature nusic. For exanple, the Tower
Records. Com material submtted by the Exam ning Attorney
include, in a search of children’s nusic, “Christnmas Sing-
A-Longs” by the Do-Re-M Children’'s Chorus and, in a search
of children s videos, “Raffi—A Young Children’s Concert
Wth Raffi.”

Applicant’s argunents regarding the subject matter of
its cassettes, videos, etc. are also to no avail
Applicant asserts that its goods feature new age pop mnusic.
However, there is no such limtation in the identification
of goods and, as applicant itself has acknow edged, the
i ssue of I|ikelihood of confusion nust be resolved on the
basis of the goods as they are identified in the
application and the cited registration. For the sane
reason, applicant’s argunent that the packaging for its
recordings reflects that the group DREAVMS COVE TRUE is
Japanese- based and such packagi ng often carries Japanese
characters is not persuasive.

Turning next to the marks, they convey the sane
comrercial inpression. Applicant’s mark is DREAMS COME

TRUE; the cited mark i s DREAMS COVE TRUE PRODUCTI ONS.
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Qobviously, the only difference between the marks is that
the registrant’s mark contains the word PRODUCTI ONS, and
this difference is insufficient to distinguish the marks.
The descriptive word PRODUCTI ONS, whi ch has been
di sclained, has little source-indicating capacity; it is
t he words DREAMS COVE TRUE that people will look to as
i ndicating the source of the registrant’s services. See In
re National Data Corp., 753 F.2d 1056, 224 USPQ 749, 751
(Fed. Cir. 1985) (there is nothing inproper in stating
that, for rational reasons, nore or |ess weight has been
given to a particular feature of a mark, provided the
ultimte conclusion rests on a consideration of the marks
intheir entireties). Even if the relevant consuners for
applicant’s goods and the registrant’s services notice the
presence or absence of the word PRODUCTIONS in the
respective marks, they are likely to attribute this to the
differences in the goods and services, i.e., that
PRODUCTI ONS is used by the company for its production
servi ces because it describes them but it is not used for
the cassettes and tapes thenselves. Thus, DREAMS COMVE TRUE
and DREAMS COVE TRUE PRODUCTIONS wi Il be seen as vari ant
marks indicating origin in a single source.

We recogni ze that the rel evant class of consuners for

applicant’s goods and the registrant’s services nust be
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consi dered sophi sticated. However, the marks are so
simlar that, as discussed above, even careful and

sophi sticated purchasers are likely to view them as
indicating a single source. Mreover, sophisticated
purchasers are nore likely to be aware of the relationship
bet ween the production and distribution of children’s

vi deos and video and audi o cassettes and tapes and conpact
di scs. Accordingly, we find that applicant’s Cl ass 9 goods
are likely to cause confusion wth the registrant’s

servi ces.

This brings us to the refusal of the Cass 41
services, which are identified as “entertai nment, nanely
live performance by a nusical group.” The Exam ning
Attorney has submitted third-party registrations to show
t he rel atedness of these services with those of the
regi strant. However, a close review of these registrations
does not indicate that any are for the production and
di stribution of videos. Nor do the excerpts of articles
retrieved fromthe NEXIS data base which were subnmitted by
the Exam ning Attorney denonstrate that the services are
related. Many of these stories sinply contain the words
“record” or “music” or “produced,” but do not show that
conpani es whi ch produce vi deos al so offer |ive performances

under the sane mark. Thus, the Office has not net its
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burden of denobnstrating the requisite rel atedness bet ween
applicant’s services and those of the registrant, and we
therefore cannot find |ikelihood of confusion with respect
to the services in Cass 41. This is not to say, however,
that on a different record we would not reach a different
result.

Deci sion: The refusal of registration is affirnmed as
to the goods in Class 9, and reversed with respect to the

goods and services in Casses 16 and 41.
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