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Opi ni on by Wendel, Admi nistrative Trademark Judge:

Modern Media has filed an application to register the
mar Kk FAT SWEEPER for “vitam ns, herbal supplenents,
nutritional supplenents and dietary supplements.”! A
di scl ai mer has been nmade of the word “FAT.”

Regi stration has been finally refused under Section

2(d) of the Trademark Act on the ground of I|ikelihood of

! Serial No. 75/872,263, filed Decenber 15, 1999, based on an
al l egation of a bona fide intention to use the mark in comerce.
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confusion with the mark SUPER SWEEPER whi ch is registered
for a “nutritional supplement.”?

The refusal has been appeal ed and applicant and the
Exam ning Attorney have filed briefs. An oral hearing was
not request ed.

W nmake our determ nation of |ikelihood of confusion
on the basis of those of the du Pont® factors that are
rel evant in view of the evidence of record. Two key
considerations in any analysis are the simlarity or
dissimlarity of the respective marks and the simlarity or
dissimlarity of the goods or services with which the marks
are being used, or are intended to be used. See Federated
Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192
USPQ 24 (CCPA 1976); In re Azteca Restaurant Enterprises,
Inc., 50 USPQ2d 1209 (TTAB 1999).

Looking first to the respective goods, we note that
both registrant’s and applicant’s goods include nutritiona
suppl enents. The renmi nder of applicant’s goods are
closely related supplenments for dietary or nutritiona
pur poses. Accordingly, we find the goods in part identical
and otherw se closely related for purposes of our analysis.

Appl i cant has nmade no argunent to the contrary.

2 Registration No. 2,150,283, issued April 14, 1998. A
di scl ai ner has been nade of the word “SUPER ”
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Furthernore, in the absence of any limtations in the
identification of the goods, we assune that the goods of
both regi strant and applicant would travel in the sane
channel s of trade and be available to the same purchasers.
See Canadi an Inperial Bank v. Wells Fargo Bank, 811 F.2d
1490, 1 USPQ2d 1813 (Fed. Cir. 1987).

Turning to the respective marks, we are guided by the
general principle that the greater the simlarity of the
goods, the | esser the degree of simlarity of the marks
which is necessary to support a conclusion that there wll
be a likelihood of confusion. See Century 21 Real Estate
Corp. v. Century Life of America, 970 F.2d 874, 23 USPQd
1698 (Fed. Gr. 1992). VWhile the marks nust be consi dered
intheir entireties, there is nothing inproper, under
appropriate circunstances, in giving nore or less weight to
a particular portion of a mark. See In re National Data
Corp., 753 F.2d 1056, 224 USPQ 749 (Fed. Cir. 1985).

Al t hough descriptive or disclained natter cannot be ignored
in conparing the marks, it is also a fact that consuners
are nore likely to rely on the non-descriptive portion of a

mark as an indication of source. See H|lson Research Inc.

®Inre El. du Pont de Nenours & Co., 476 F.2d 1357, 177 USPQ
563 (CCPA 1973).
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v. Society for Human Resource Managenent, 27 USPQQ@2d 1423
(TTAB 1993).

We agree with the Exam ning Attorney that the dom nant
feature of both applicant’s and registrant’s marks is the
term SWEEPER. The additional termin each mark is highly
descriptive or laudatory and has been acknow edged as such,
by di sclainer thereof. The source-indicating function of
t hese descriptive or laudatory terns is by their very
nature | ess than the term SWEEPER, which on the record
before us appears to be arbitrary for the goods w th which
it is being used, or is intended to be used.

Al t hough applicant argues that registrant is
wrongfully being given a “nonopoly” on the term SVWEEPER,
applicant has failed to introduce any evi dence which m ght
show t hat SWEEPER has any suggestive significance when used
in connection with goods of this type or that the term has
been used by others in the field for simlar goods. By
contrast, the Exam ning Attorney has made search results of
record showi ng that registrant’s mark is the only mark
i ncluding the term SWEEPER presently registered in Cass 5.
Thus, on the record before us, we nust deemthe registered
mark to be strong and entitled to a broad scope of
protection. See Triunph Machinery Co. v. Kentnaster

Manufacturing Co., 1 USPQ2d 1826 (TTAB 1987). That
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regi strant has only used its nmark since 1996 and obt ai ned
its registration in 1998 is irrelevant to the issue of the
scope of protection to which registrant is entitled under
this registration.

Wil e, as strongly argued by applicant, the additiona
wor ds FAT and SUPER obviously lead to differences in
appear ance and sound in the marks as a whole and even | end
somewhat different connotations to the marks, the overal
commercial inpressions created by the nmarks are very
simlar. The enphasis nust be on the recollection of the
average purchaser, who normally retains a general rather
than a specific inpression of trademarks. See Sealed Ar
Corp. v. Scott Paper Co., 190 USPQ 106 (TTAB 1976). These
are both SWEEPER nutritional supplenents. |If attention is
drawn to the differences in the additional term (FAT versus
SUPER), we agree with the Exam ning Attorney that
purchasers mght well believe that registrant’s SUPER
SWEEPER suppl enent is sinply a higher potency or better
qual ity version of applicant’s FAT SWEEPER suppl enent .

Wi | e applicant al so argues that, because the term FAT
or SUPER is the first word in each mark, it should be given
nmore enphasis or significance, we do not find this to be
true when the first ternms are so highly

descriptive/laudatory. Any significance of these terns is
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nore as to the nature of the goods, rather than as to the
source thereof.

Finally, although applicant has undergone great
efforts to distinguish the cases cited by the Exam ning
Attorney, we would sinply point out that |ikelihood of
confusion is determ ned on a case-specific basis, using the
duPont factors as our guide. See Han Beauty Inc. v.

Al berto-Cul ver Co., 236 F.3d 1333, 57 USP@ 1557 (Fed. Cir
2001). W nust focus our analysis on the respective narks
and goods before us.

Applicant and the Exam ning Attorney have raised no
ot her factors for our consideration. Accordingly, on the
basis that the invol ved goods are either identical or
closely related and that the respective nmarks create
simlar overall commercial inpressions, we find confusion
Iikely.

Decision: The refusal to register under Section 2(d)

is affirnmed.
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