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Opi ni on by Hairston, Adm nistrative Trademark Judge:

Cordi s Corporation has appealed fromthe final refusal
of the Trademark Exam ning Attorney to regi ster RAPTOR as a
trademark for “nedical devices, nanely, stents and stent
delivery systens conprised of catheters used to deliver

stents to the site of the lesion for use in the field of
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cardi ol ogy. "?

Regi strati on has been refused pursuant to
Section 2(d) of the Trademark Act, 15 U. S.C. 81052(d), on
the ground that use of the mark for the identified goods
woul d be likely to cause confusion with the mark RAPTOR
which is registered for “instrunents for orthopedic
surgery.”?

The case has been fully briefed and an oral hearing
was hel d.

Qur determ nation of the issue of |ikelihood of
confusion is based on an analysis of all of the probative
facts in evidence that are relevant to the factors set
forth inlInre E 1. duPont de Nenoburs & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). The key factors in our
analysis are the identity of the marks, the relationship
bet ween the goods, and the arbitrary nature of the mark in
the cited registration.

At the outset, we note that the marks are identical
This fact “wei ghs heavily against applicant.” In re

Martin’s Fanmous Pastry Shoppe, Inc., 748 F.2d 1565, 223

USPQ 1289 (Fed. G r. 1984). “The greater the simlarity in

! Application Serial No. 75/850,715, filed Novenber 17, 1999,
based on a bona fide intention to use the mark i n comerce.
2 Regi stration No. 1,986,107 issued July 9, 1996.
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the marks, the lesser the simlarity required in the goods
or services of the parties to support a finding of

l'i kel ihood of confusion.” 3 J. MCarthy, MCarthy on

Tradenarks and Unfair Conpetition, §23:20.1 (4'" ed. 2000).

See also In re Corcordia International Forwarding Corp.
222 USPQ 355 (TTAB 1983).

We turn to a consideration of applicant’s goods and
the goods in the cited registration. Applicant’s position
is that its goods and the goods in the cited registration
are fundanentally different because they are limted to
distinct fields of nedicine, nanely cardiology in the case
of applicant’s goods, and orthopedics in the case of the
goods in the cited registration. 1In view of these
limtations, applicant argues that its goods and the goods
inthe cited registration would travel in different
channel s of trade to different purchasers. Further,
applicant maintains that its goods and the goods in the
cited registration woul d be purchased by highly
di scri m nating purchasers. Applicant submtted the
decl arations of four cardiologists, each of whom states
t hat nedical instrunents intended for use in the field of
ort hopedi ¢ surgery are not marketed to or used by hinf her

in the practice of cardiol ogy.
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The Examining Attorney, in urging affirmnce of the
refusal to register, argues that applicant’s goods and the
goods in the cited registration are rel ated because they
are all surgical devices. Further, the Exam ning Attorney
argues that the identification of goods in the cited
registration (instruments for orthopedic surgery) is
broadly worded and may enconpass stents for use in
ort hopedi c surgery; and that stents for use in cardiol ogy
and stents for use in orthopedic surgery are rel ated goods.
The Exami ning Attorney submtted copies of four use-based
third-party registrations of marks which cover stents
and/ or catheters generally, with no limtations as to types
or field of use.

It is well settled that goods or services need not be
i dentical or even conpetitive in order to support a finding
of likelihood of confusion. Rather, it is sufficient that
the goods or services are related in some manner or that
t he circunmstances surrounding their marketing are such that
they would be likely to be encountered by the sanme persons
in situations that would give rise, because of the marks
used thereon, to a mistaken belief that they originate from
or are in sonme way associated with the same producer or
that there is an association between the actual producers

of the respective goods or services. See Inre Mlville
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Corp., 18 USPQRd 1386 (TTAB 1991); and In re International
Tel ephone & Tel egraph Corp., 197 USPQ 910 (TTAB 1978).

Further, it has been repeatedly held that, when
eval uating the issue of |ikelihood of confusion in Board
proceedi ngs regarding the registrability of marks, the
Board is constrained to conpare the goods and/or services
as identified in the application with the goods and/ or
services as identified in the registration. See QOctocom
Systens Inc. v. Houston Conputer Services Inc., 918 F. 2d
937, 16 USPR2d 1783 (Fed. Cir. 1990); and Canadi an | nperi al
Bank of Commerce, National Association v. Wlls Fargo Bank,
811 F.2d 1490, 1 uUsPd 1813 (Fed. Cr. 1987).

In this case, we recogni ze that applicant’s goods are
for use in the field of cardiol ogy, whereas registrant’s
goods are for orthopedic surgery. However, because the
identification of goods in the cited registration is not
limted as to the types of instrunents for orthopedic
surgery, we nust construe the goods broadly to include al

types of instrunents for orthopedic surgery, including
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stents and stent delivery systens conprised of catheters
for orthopedic surgery.® See Octocom Systems, Inc. and
Canadi an I nperial Bank of Conmerce, supra. As indicated,
t he Exam ning Attorney has nade of record four use-based
third-party registrations for marks which, in each
i nstance, are registered for stents and/or catheters,
without limtation as to field of use. Al though such
regi strations are not evidence that the different marks
shown therein are in use or that the public is famliar
with them they neverthel ess have sone probative value to
the extent that they serve to suggest that stents for
various types of surgery may emanate froma single source.
See e.g., Inre Albert Trostel & Sons Co., 29 USPQ2d 1783,
1785-86 (TTAB 1993) and In re Miucky Duck Mustard Co. Inc.,
6 USPQ2d 1467, 1470 (TTAB 1988) at n. 6.

Wth regard to applicant’s argunment that its goods and

regi strant’s goods woul d be nmarketed to and purchased by

® For the first tine, at the oral hearing, applicant’s counsel
argued that stents are not defined as “instrunents” by the FDA
and thus registrant’s “instrunents for orthopedic surgery” could
not enconpass stents. O course, applicant did not nmake of
record a copy of the pertinent FDA definitions during prosecution
of the application. Even if applicant had nmade of record a copy
of the FDA definitions, we would not be inclined to construe
“instrunents” in the manner urged by applicant because we cannot
say that purchasers of the involved goods would be famliar with
such definitions. Moreover, nerely because the FDA m ght have a
specific meaning for the terminstrunment, it does not establish
that the term has the sanme neani ng when used in an identification
of goods in a trademark registration
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sophi sticated purchasers, while it nay well be the case

t hat surgeons are discrimnating in their selection of
surgi cal devices/instrunents, neither applicant’s
identification of goods nor the identification of goods in
the cited registration is restricted to particul ar cl asses
of purchasers. Thus, the Board nust consider that the
parties’ respective goods could be offered to all normal
purchasers of the goods. This would include nedical

whol esal e conpani es and hospitals and clinics. See
Canadi an Inperial Bank v. Wlls Fargo Bank, supra; In re
Smth and Mehaffey, 31 USPQ@d 1531 (TTAB 1994); and In re
El baum 211 USPQ 639 (TTAB 1981). There is no evidence of
record to establish that, unlike cardiol ogists, the

pur chasi ng agents for these conpani es woul d not have both
applicant’s and registrant’s goods nmarketed to them

Mor eover, even assum ng that purchasers of applicant’s and
regi strant’ s goods are sophisticated, when the identical
mark i s used on rel ated goods, the rel evant purchasers are
likely to be confused as to the source of the goods,
despite the care taken in nmaking purchasing deci sions.
Sonme purchasers may believe that regi strant has expanded
its product line and is now offering stents and stent
delivery systens conprised of catheters for use in the

field of cardiology. Not all prospective purchasers have
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to be subject to confusion to support the finding of
I'i keli hood of confusion.

An addi tional duPont factor, which is relevant in this
case, is that the registered mark RAPTOR nust be consi dered
a strong mark, since it is an arbitrary termfor
instruments for orthopedic surgery. W note, in this
regard, that applicant proffered no evidence of either
third-party use or registrations for such marks in the
medi cal / surgi cal fields.

For the foregoing reasons, we find that applicant’s
stents and stent delivery systens conprised of catheters
used to deliver stents to the site of the lesion for use in
the field of cardiology and registrant’s instrunments for
ort hopedi c surgery are sufficiently related that confusion
as to source would be likely to occur when sold under the
identical arbitrary mark

Deci sion: The refusal of registration under Trademark

Act Section 2(d) is affirmed.



