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Opi ni on by Bucher, Adm nistrative Trademark Judge:

Stonestreet, LLC sought to register the mark BUCKEYE
on the Principal Register as used with “wines” in
International Cass 33.!

This case is now before the Board on appeal fromthe
final refusal to register based upon Section 2(d) of the
Trademark Act, 15 U S.C. 81052(d). The Trademark
Exam ni ng Attorney has held that applicant’s mark, as used
in connection with wines, so resenbles the trademark shown

bel ow:
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registered for “beer” in International Cass 32,2 as to be
likely to cause confusion, to cause m stake or to deceive.
Responsive to the refusal to register, applicant
argued: that there are substantial differences between
its mark and the cited mark; that the term BUCKEYE is
comonly used as a source indicator, and, hence, is a
relatively weak mark; and, that w ne and beer are not
cl osely rel ated goods.
On the other hand, the Tradenmark Exam ni ng Attorney

argues that applicant’s mark is highly simlar to the

! Application Serial No. 75/821, 755, filed on Cctober 13,
1999, based upon applicant’s allegation of use in interstate
conmerce since at least as early as April 17, 1997.

2 Reg. No. 691, 791, issued on January 19, 1960; Second
renewal on August 30, 2000. The drawing is lined for the colors
red and gold, and the words “Sparkling Dry” are disclainmed apart
fromthe mark as shown. The assignnment records of the United
States Patent and Trademark Office (at Reel 2011, Franme 0367)
reflect the nost recent transfer of this property fromMller
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cited mark; that BUCKEYE is not a weak nmark as applied to
al cohol i ¢ beverages; and, that w ne and beer are closely
related itens.

Bot h applicant and the Trademark Exam ning Attorney
have fully briefed the case, and at applicant’s request,

an oral hearing was held before the Board on July 18,

2002.

W affirmthe refusal to register.

In the course of rendering this decision, we have
followed the guidance of In re E. I. du Pont de Nenours &

Co., 476 F.2d 1357, 1362, 177 USPQ 563, 567-68 (CCPA
1973). This case sets forth the factors that should be
considered, if relevant, in determ ning |ikelihood of
conf usi on.

Turning first to the simlarities/dissimlarities in
the marks, we note the argunment in favor of simlarity
made by the Trademark Exam ning Attorney, as follows:

...[Bloth the applicant’s mark and the
registrant’s mark are highly simlar in
appear ance since both marks share the sane
dom nant term nanely, “BUCKEYE.” The
applicant’s argunent that its mark is
different fromthe regi stered mark because
the registered mark contains the additional
wor di ng “ SPARKLI NG DRY” and the design

el ement is not persuasive. The exam ning
attorney asserts that disclainmed matter is

Brewi ng Conmpany to Consolidated Biscuit Conpany as of Decenber
1999, recorded with the USPTO i n January 2000.
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| ess significant or | ess dom nant in
creating a comrercial inpression. Thus,
the dom nant feature of the two marks at
issue is the same, nanely the term

“ BUCKEYE. "

W agree with the Trademark Exam ning Attorney that
the shared term BUCKEYE i s the dom nant feature of
registrant’s mark, the term appears to be inherently
di stinctive for al coholic beverages, and nothing that
applicant has subnmitted for the record denonstrates
ot herwise. To the extent applicant has properly nmade of
record a nunmber of third-party registrations containing
the word BUCKEYE, the use of this nmark on cereal, soup
m xes or potato chips, for exanple, does not conpel the
conclusion that the mark i s commonpl ace for al coholic
bever ages.

Mor eover, the words “Sparkling Dry” on registrant’s
beer | abel may well create for sone a suggestion of
sparkling wines, reinforcing the connotation of BUCKEYE in
connection with applicant’s w nes.

Appl i cant has applied for a registration show ng the
mark in typed form while registrant’s conposite mark is a
red rectangle with gold circles surrounding literal and
design features. However, the red background and gol d

circles of registrant’s conposite mark are carrier devices

for the source-indicating and descriptive matter contai ned
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therein. The inmages of barley suggest the brew ng process
while the descriptive words, “Sparkling Dry,” are
appropriately disclained. Visually, the word BUCKEYE
domi nates registrant’s beer label, and is the only
di stinctive source-indicating material in this conposite
mar k capabl e of bei ng spoken when asking for registrant’s
product. Hence, in spite of apparent differences in
appearance [the mark BUCKEYE al one differs froma
representation of an entire beer |abel -- even one where
the word BUCKEYE cl early overshadows the other subordinate
matter placed on the |abel] and obvious differences in
sound [ BUCKEYE SPARKLI NG DRY, when spoken in full, adds
three nore syllables to the spoken mark than is the case
when enunci ating the word BUCKEYE al one], we find that
these marks retain strong visual and aural simlarities.

Accordi ngly, when conparing these two marks by
applying the traditional sight/sound/ nmeaning trilogy, we
find that both marks create simlar overall conmercial
I mpr essi ons.

Turning next to the relationship of the goods,
applicant and the Trademark Exam ning Attorney have
reached quite different conclusions on this factor as

wel | . Applicant argues as foll ows:
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O her than the fact that beer and w ne are
bot h al coholic beverages, the two goods
have few, if any, simlarities.

Substantial pricing differences exi st

bet ween beer and wine. Beer and w ne al so
differ in odor, taste, color and al cohol
content. Wne is typically sold by the
bottl e and beer is sold in differently
shaped bottles or in cans, typically in
packages of six. Wne and beer are | abel ed
in very different ways and marketed to

di fferent consuners. The goods are al so
adverti sed and pronote separately...

The Exam ning Attorney’ s conclusions [that
beer and wine are closely related] ...should
not be considered by the Board because beer
manuf acturers do not typically produce w ne
and wi ne manufacturers do not typically
produce beer. To Applicant’s know edge, no
wi ne and beer from the sanme manufacturer
are sol d under the same mark. Consuners
are not likely to associate a mark used on
wine wwth a simlar mark used on beer.

We do agree with applicant’s contention that there is
no evidence in this record establishing that beer and w ne
originating froma single source are actually sold under
the sane mark. |In the absence of such a show ng,
applicant asks us to find that the average consumer is not
likely to make an associ ati on between a mark used on w ne
with the sane (or a simlar) mark used on beer. However,
the alleged practice of manufacturers avoiding the common

brandi ng of beer and wine is not the end of our inquiry

under this du Pont factor.
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Al t hough federal registrations do not show use in the
mar ket pl ace, the Trademark Exam ning Attorney has
submtted for the record a nunber of valid and subsisting
third-party registrations where the marks are indeed
regi stered for both beer and wine. He corroborates this
conclusion by citing to reported cases such as Inre

Sai l erbrau Franz Sailer, 23 USPQ2d 1719 (TTAB 1992),

wherein we held as foll ows:

Contrary to applicant’s argunent, both beer
and wi ne may be found in the sane outlets,
whet her they be |iquor stores or
supernmarkets. W do not agree with

appli cant that purchasers are necessarily
discrimnating. Wile sonme may have
preferred brands, there are just as likely
to be purchasers who delight in trying new
taste treats. Furthernore, these are not
expensive itenms requiring one to exercise
careful thought and/or expertise in their
purchase. Mre often than not they are
shelf itenms which are purchased on a
somewhat casual basis. That beer and w ne
may enanate fromthe sanme source is
illustrated by the registration copies, put
into the record by the Exam ni ng Attorney,
whi ch show that a nunber of conpani es have
regi stered their marks for both beer and

W ne.

23 USP@d at 1720.

Applicant counters with, inter alia, a case from our
reviewing Court that it argues conpels the opposite
concl usi on:

It is true that both beer and w ne,
i ncl udi ng chanpagne, are frequently sold
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t hrough the same channel s of distribution.
It is also true that substantial pricing
differences normally exist and actually
exist in this case between chanpagne and
beer. Minmm nmarkets its product as a
prem um good: the purchaser of Mimm
chanpagne can be presuned to be in the
mar ket for an upscale item for consunption
and to have a reasonably focused need.
Desnoes does not market its product as a
prem um good. These differences weigh
agai nst a holding of a likelihood of
conf usi on.

GH Mmm& Ce v. Desnoes & Geddes Ltd., 917 F.2d 1292,

1295, 16 USPQd 1635, (Fed. Cir. 1990).

Fromthis latter quotation, it is clear that the
record in the Minm case denonstrated MJW brand chanpagne
to be a prem um sparkling wine marketed by one of France’'s
top quality chanpagne producers. In the instant case, the
record does show that applicant’s w nes marketed under the
BUCKEYE | abel have won awards and have received sone

critical acclaim However, as in the Sailerbrau case

cited by the Trademark Exam ning Attorney, the current
record does not establish applicant’s w nes as upscal e,
expensive and targeted to the nost discrimnating of
consuners. Neither identification of goods is limted as
to channels of trade or quality of products, so
applicant’s distinctions are irrelevant. Thus, we

conclude that registrant’s beer and applicant’s wi nes are
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bot h i nexpensive and are both targeted to casual, non-
di scrim nating purchasers.

Undeni ably, beer and wi ne are both al coholic
beverages. Applicant concedes that they are sonetines
mar ket ed t hrough the sanme channels of trade (e.g., |iquor
stores and other retail outlets devoted to al coholic
bever ages, or supernarkets having entire sections devoted
to beer and wine). Because the costs for an inexpensive
bottle of table wine and a six-pack of beer are quite
simlar, wine and beer are alternative al coholic beverages
for some consuners.

As applicant has insisted, we clearly eschew any per
se rule that all alcoholic beverages are automatically
rel ated for purposes of determining |ikelihood of
confusion under this du Pont factor. They are not. On
t he other hand, based upon the instant record, we find
that a close relationship exists between registrant’s beer
and applicant’s w nes.

Simlarly, as noted in the above discussion, we find
that these goods often nove in the sanme channels of trade
to the sanme class of ordinary consuners.

As to the du Pont factor dealing with the |Iength of
time during and conditions under which there has been

concurrent use w thout evidence of actual confusion, the
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Trademar k Exam ning Attorney is correct that the test
under Section 2(d) of the Act is |ikelihood of confusion,
not actual confusion. Wile applicant points to “four
years of contenporaneous use of these two marks w thout
any actual confusion,” we have no evidence that these
respecti ve marks have been used contenporaneously in the
sane geographical area. It is therefore not at al
surprising that no i nstances of actual confusion have been
reported to applicant between 1997 and 2000. Under these
ci rcunst ances, the absence of actual confusion is not
probative of whether there would be a |ikelihood of
confusion in the event these marks were to be used
cont enpor aneously on these respective al coholic beverages
wi t hin the sane geographi cal area.

To summarize, we find the marks of registrant and of
applicant to be simlar in overall comercial inpression,
and we find that beer and wine are related products

sharing the sanme channel s of trade.

Decision: The refusal to register is affirmned.



