THIS DISPOSITION
IS NOT CITABLE AS PRECEDENT

3/ 12/ 02 OF THE T.T.A.B.

Paper No. 15
TEH

UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

Inre QSport, LLC

Serial No. 75/797,810

Kurt Koeni g of Koenig & Associates for Q Sport, LLC

Robert C. O ark, Trademark Exam ning Attorney, Law Ofice 108
(David Shal l ant, Managi ng Attorney).

Bef or e Hanak, Chapnman and Hol t zman, Admi ni strative Trademark
Judges.

Opi ni on by Hol tzman, Adm nistrative Trademark Judge:

Q Sport, LLC has appealed fromthe final refusal of the
Trademark Exam ning Attorney to register the mark QRUZI NG for
“clothing in the nature of sports and | eisure clothing, nanely
pants, t-shirts, jerseys, sweatshirts, sweat pants, polo shirts,

shorts, jackets, socks, sweatbands, and warmup suits."?

! Application Serial No. 75/797,810, filed Septenber 13, 1999 based on
an allegation of a bona fide intention to use the mark in commerce.
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Regi strati on has been refused under Section 2(d) of the
Trademark Act on the ground that applicant's mark so resenbl es
the following registered mark for "clothing, nanely, skirts,
shorts, mni skirts, pants, tops, blouses, shirts, vests, long
dresses, short dresses, gowns, and ronpers” as to be likely to

cause confusion:?

When the refusal was nade final, applicant appealed. Briefs
have been filed. An oral hearing was requested but subsequently
wi t hdr awn.

Here, as in any |ikelihood of confusion analysis, we |ook to
the factors set forth inInre E. 1. du Pont de Nenmours & Co., 476
F.2d 1357, 177 USPQ 563 (CCPA 1973), giving particular attention
to the factors relevant to the case at hand, including the
simlarity of the marks and the rel atedness of the goods or
servi ces.

Turning first to a consideration of the goods, we note that
two of the articles of clothing identified in the application,

pants and shorts, are identical to those in the cited

2 Registration No. 2,013,284 issued Novenber 5, 1996.
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registration. Applicant's clothing also includes polo shirts and
t-shirts which are clearly enconpassed by the broadly identified
"shirts" in the cited registration and nust therefore be
considered legally identical to those goods.

Applicant attenpts to distinguish the respective goods as
wel | as the channels of trade and custoners for those goods by
argui ng that applicant provides athletic wear while registrant
provi des "wonen['s] and children's casual wear"; that unlike
registrant's clothing, applicant's clothing is designed to be
worn while participating in the sports of "Spinning" or
"cycling"; that applicant's clothing is sold in conjunction with
its sports equipnent and related training products; that its
clothing is sold only through authorized |ocations and its
website; and that the purchasers of applicant's goods are
"extrenely sophisticated" gymowners, personal trainers, fitness
experts and cycling enthusiasts.

The question of likelihood of confusion is determ ned on the
basis of the identification of goods set forth in the application
and registration, without |imtations or restrictions as to the
actual nature of the goods or trade channels or cl asses of
purchasers which are not reflected therein. See J & J Snack
Foods Corp. v. MDonal ds' Corp., 932 F.2d 1460, 1464, 18 USPQd
1889, 1892 (Fed. Cir. 1991); Octocom Systens Inc. v. Houston

Conmputers Services Inc., 918 F.2d 937, 942, 16 USPQ2d 1783, 1787
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(Fed. Cir. 1990); and CBS Inc. v. Mdrrow, 708 F.2d 1579, 218 USPQ
198 (Fed. Cr. 1983).

Registrant's clothing is not limted to wonen's and
children's casual wear and applicant's clothing is not limted to
athletic or active wear. |In fact, it seens disingenuous for
applicant to argue any such limtation to its own goods when
t hose goods are specifically described as "sports and | eisure
cl ot hing" (enphasis added). 1In any event, in the absence of any
specific restrictions in the application or registration, it nust
be presuned that both applicant's and registrant's clothing woul d
be used for the sanme purposes; that applicant's clothing would
reach all classes of custoners including registrant's custoners;
and that applicant's clothing is sold through all normal channels
of trade, including the usual retail outlets for clothing.

Thus, we turn to a consideration of the marks. In this
regard, the Exami ning Attorney argues that the marks are simlar
in sound, appearance and commercial inpression; that the word
portion of registrant's mark is the dom nant portion of
regi strant's conposite mark because of the size and placenent of
the design of the human figure; that the word JUST nodifies
CRU SING in registrant's mark and does not detract fromthe word
CRUI SI NG that QRUZI NG and CRU SI NG are phonetic equival ents

whi ch convey the sane neaning; and that CRU SINGis a strong nmark
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since it is an arbitrary word in relation to applicant's
cl ot hi ng.

Appl i cant points out that QRUZING i s the phonetic equival ent
of only one part of the word portion of registrant's mark.
Applicant argues that the marks as a whole are different in
appearance and create different comrercial inpressions by virtue
of the unusual spelling of applicant's mark, and the design
features of registrant's mark.

Applicant's mark QRUZI NG and the word CRU SING i n
regi strant's mark, when spoken, are simlar in sound. 1In
addition, the connotation of QRUZI NG once spoken, is essentially
the sane as the word CRU SING ® However, it is well settled that
mar ks nmust be considered in their entireties, and when viewed in
this manner, we find that the marks, as a whole, are dissimlar
i n appearance and comercial inpression. Registrant's mark is
not the word "CRU SING' al one. |Instead, that word is part of the
phrase JUST CRU SI NG and a conposite consisting of that phrase in
stylized script and the design of a kneeling fenale figure, al

encl osed within a rectangul ar border.

® There is no evidence in this record that purchasers of applicant's
cl othing woul d perceive QRUZING as a word "related to cycling," as
applicant clainms, or that it has any neani ng other than the neaning
associated with the word CRUSINGin registrant's mark.
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Mor eover, applicant's mark is not nerely the phonetic
equi val ent of "cruising.”" Wile the difference is a m sspelling
of that word, the msspelling in this case is significant and
nmust be considered in determ ning the overall commerci al
i npression the mark conveys. The spelling is so unique in this
case that it not only adds to the visual differences in the marks
but it is likely to make a significant inpression on the
purchaser apart fromthe connotation of the spoken word.*

In addition, we disagree with the Exam ning Attorney that
the word "cruising” is arbitrary in relation to the identified
goods. As used in connection with everyday articles of clothing
the termis in fact suggestive of the laid back or casual nature
of that clothing.

In view of the foregoing, notw thstanding the identity of
the goods in this case, we find that the differences in the
respective marks are sufficient to nake confusion unlikely.

Decision: The refusal to register is reversed.

4 W woul d, however, poi nt out that applicant's evidence and argunents
regarding its alleged "fam ly" of nmarks are not only unpersuasive but
irrelevant to the issues herein. To begin with, the nere existence of a
nunber of applications (or even registrations) containing a particular
termis insufficient to establish a famly of marks. It nust be shown
that the marks containing the famly feature have been used and
pronoted together in such a manner as to create public recognition and
that the famly feature is distinctive, i.e., not descriptive, highly
suggestive, or commonly used in the trade. See Marion Laboratories
Inc. v. Biochem cal/Diagnostics Inc., 6 USPQd 1215 (TTAB 1988).
Moreover, applicant's assertion of a famly of marks, even if proven,
woul d have no bearing on whether the marks in this case are likely to
cause confusi on.
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