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Opi ni on by Bucher, Adm nistrative Trademark Judge:

Hytex Industries, Inc. seeks to register the mark HYTEX

on the Principal Register for “decorative vertical textiles;
namel y, wall coverings sold to the comercial interiors
mar ket sol d through a distribution network of professionals
who are with interior designers, facility managers and
contractors,” in International C ass 24.!

Regi stration has been finally refused under Section

2(d) of the Trademark Act, 15 U. S.C. 81052(d), on the ground

! Application Serial No. 75/771,324, filed on August 9, 1999,
i s based upon applicant’s allegation of use in comrerce since at
| east as early as 1959.
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that applicant’s mark, when applied to its goods, so

resenbl es the mark H TEX which is registered for “woven

goods and textiles, nanely, covering textile for use on
furniture, pillows, curtains, textile household products,
tabl ecl ot hs and bed |inen and sheets,” ?2 as to be likely to
cause confusion, to cause m stake or to deceive.

When the Trademar k Exam ni ng Attorney nade the refusal
final, applicant appealed. Applicant and the Trademark
Exam ning Attorney have filed briefs, and both appeared at
an oral hearing before the Board.

W reverse the refusal to register.

In the course of rendering this decision, we have

foll owed the guidance of In re E. I. du Pont de Nermours &

Co., 476 F.2d 1357, 1362, 177 USPQ 563, 567-68 (CCPA 1973).
The du Pont case sets forth the factors that should be
considered, if relevant, in determning Iikelihood of
conf usi on.

The Examining Attorney maintains that the marks are
confusingly simlar in overall commercial inpression and
that applicant’s textile wall coverings are conpani on goods

that will often be coordinated with the fabrics used, for

2 Regi stration No. 1,517,224, issued on Decenber 20, 1988.
Section 8 affidavit accepted and Section 15 affidavit
acknow edged.
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exanpl e, to upholster furniture, cover pillows and/ or nmake
curtains. In connection with the refusal, the Trademark
Exam ning Attorney submtted nore than twenty-five third-
party registrations of nmarks registered in connection with
wal | coverings, on the one hand, and covering textiles for
use on furniture, pillows, curtains, textile and/or other
househol d products, on the other hand.

Applicant, in urging reversal of the refusal to
regi ster, contends that the marks are dissimlar; that the
goods are different; that any common users of registrant’s
and of applicant’s goods are all sophisticated purchasers;
and that because the nmarks are highly suggesti ve,
registrant’s mark is entitled to a narrow scope of
protection.

W turn first to a consideration of the respective

mar ks. Al though H TEX and HYTEX will |ikely be pronounced

identically, and may well have the sanme suggestive
connotation (hi-techs or hi-textiles), the differences in
the second letter of the respective marks (“1” vs. “Y’) does
result in marks having a sonmewhat different appearance.

This difference would not be determ native if one were
dealing with identical goods and/or casual purchasers.

However, when this slight difference in overall appearance
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is conbined with other critical du Pont factors (e.g., the
cunul ative differences in the marks and in the goods), we
are convinced that there will not be a |ikelihood of
confusion in the instant case.

We turn next to a consideration of the respective
goods. Applicant’s goods are heavy, decorative, textile
wal | coverings for the commercial interiors market. At oral
heari ng, applicant argued that these industrial strength

materials are sold in very large quantities to the

hospitality, corporate, retail, industrial and healthcare
markets. It would be expected that before a deal is
consumat ed, applicant’s products will be conpared cl osely

wWith other simlar textile wallcoverings on price, materi al
conposition, durability, acoustical features, fire
retardnent, etc.

Moreover, in a related du Pont factor, the distribution
of applicant’s goods is explicitly restricted to a specific
networ k of professionals, further identified as being
enpl oyed by “interior designers, facility managers and
contractors.” As a result of this limtation, we find that
t he consunmers who nust be presuned to know of the goods of
applicant and of registrant are all sophisticated purchasers

wor ki ng in conmercial settings.
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Wi | e average consuners maki ng casual purchasing
deci sions nay be prospective purchasers of registrant’s
goods, they are not included in the popul ation of
applicant’s users. Hence, we find that the decision to
pur chase applicant’s goods is nade by sophisticated
prof essionals after careful deliberations.

In Iight of the difference in the goods and the

sophi stication of the purchasers, we conclude that the

extent of potential confusion is de mnims. In this
regard, applicant urges us, in effect, not to be “like a cat
wat ching the wong rat hole.” See In re Nat'l Distillers &

Chem Corp., 297 F.2d 941, 948, 132 USPQ 271, 277 (CCPA

1962) (Rich, J., concurring). This does indeed appear to be
a case where the role of the United States Patent and
Trademark O fice is to protect owners of trademarks by
allowing themto register their marks. Certainly, our
denial of registration herein would not deny applicant the
right to continue using the mark it has been using
conti nuously since 1959.

We turn briefly to consider the nunber and nature of
simlar marks in use on simlar goods. Applicant argues
t hroughout the prosecution of this application that the

regi stered mark “shoul d be afforded a narrow penunbra of
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excl usi ve use about the goods identified in the
registration.” In this regard, based upon conmobn sense, we
have noted that the term appears to be highly suggestive and
hence we accord it a narrowed scope of protection. However,
with its reply brief, applicant submtted copies of a single
third-party (HIl-Rom/ SSI) having a registration and two
applications for marks including the word HYTEX, registered
(or to be registered) in connection with mattress

pads/ covers (also in International Cass 24) specifically
desi gned for hospitals and others in the healthcare

i ndustry. As pointed out by the Trademark Exam ning
Attorney, however, the printouts of these three records
attached to applicant’s reply brief were untinely, and have
not been considered herein. Trademark Rule 2.142(d). The
record nust be conplete prior to the time of the appeal.

See 37 CFR 82.142(d) and In re Smith and Mehaffey, 31 USPQd

1531, 1532 (TTAB 1994). The Trademark Exam ning Attorney
correctly objected to this tardy subm ssion of third-party
regi strations/applications, and we have not considered them
I n reachi ng our decision herein.

I'n conclusion, we find that the cunul ative differences
I n the appearance of these two highly suggestive marks,

differences in the goods thenselves, and the fact that al
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common purchasers will be sophisticated professionals are

sufficient to avoid a |ikelihood of confusion.

Decision: The refusal to register is reversed.

- 00o0 -

Sinmrs, Administrative Trademark Judge, dissenting:

| respectfully dissent fromthe ngjority’s concl usion
that confusion is unlikely in this case. | would find that,
in view of the near identity of the marks and the cl ose
rel ati onship of the goods, confusion is |ikely.

First, applicant’s mark HYTEX and registrant’s mark

H TEX are identical in pronunciation and conmercia

i npression or neani ng and al nost identical in appearance.
When the respective marks are the sane or al nost the sane,
this is a strong factor supporting the concl usion that
confusion is likely. That is to say, the first du Pont?
“factor wei ghs heavily against applicant” because
applicant’s mark is nearly identical to the registered mark.
In re Martin' s Fanous Pastry Shoppe, Inc., 748 F.2d 1565,

223 USPQ 1289, 1290 (Fed. G r. 1984).

8 Inre E. |I. du Pont de Nenours & Co., 476 F.2d 1357, 1361,
177 USPQ 563, 567 (CCPA 1973).
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Wth respect to the goods, | believe that they are
closely related. Registrant’s goods are woven goods and
textiles, nanmely, covering textiles for use on furniture,
pillows, curtains, textile household products, tablecloths
and bed |inen and sheets, while applicant’s goods are
decorative vertical textiles, nanely, wall coverings sold to
the comrercial interiors market through a distribution
networ k of professionals. Because registrant’s description
of goods is unlimted, we nust presune that registrant’s
textil es enconpass textiles sold in conmercial channels of
trade and that they are or would be available to the sane
comrerci al purchasers as woul d be applicant’s goods.
Therefore, registrant’s goods could include textiles for use
on furniture, pillows, curtains, and tablecloths, all for
comercial interiors. Registrant’s goods, |ike applicant’s,
may therefore be used for interior decoration.

A further inportant consideration in this case is the
evi dence of approximately 25 third-party registrations of
mar ks i dentifying wall coverings on the one hand and such
goods as linens and other textile products as curtains,
tabl ecl oths and pillows on the other. This evidence tends
to denonstrate that potential purchasers may be accustoned

to seeing the sanme mark on goods of the nature of those
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produced by both applicant and registrant. Wile a
comrerci al purchaser nay be assunmed to be nore sophisticated
than a honeowner, for exanple, whether even a comrercia
purchaser may be able to distinguish the source of such
closely related textile products when they are identified by
such simlar marks as HYTEX and HITEX is very probl emati cal.
A further factor, which the majority has not taken into
consideration, at least explicitly, is the variety of goods
covered in registrant’s registration. This is also a
du Pont factor which may be consi dered where appropriate.
The fact that a registrant uses its mark on a variety of
goods (textiles for use on furniture, pillows, curtains,
textil e househol d products, tablecloths and bed |inen and
sheets) nakes it nore likely that a purchaser nay assune
that a sonewhat different but related product (textile wall
coverings) identified by a very simlar mark emanates from
the same source. The evidence of record here denonstrates
that the goods of applicant and registrant are certainly
conpani on products. And it is well established that
confusion may be |ikely where the goods are related in sone
manner or the conditions surroundi ng the marketing of the
goods are such that the respective products could be

encountered by the sane purchasers under circunstances that
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could give rise to the mstaken belief that they come from
the same source. In re Martin's Fanmous Pastry Shoppe, Inc.,
supr a.

Finally, if there should be any doubt on the question
of likelihood of confusion, that doubt nust be resolved in
favor of the registrant. Applicant had a legal duty to
select a mark sufficiently dissimlar froma registered mark
so as to avoid any |ikelihood of confusion.

| al so observe that applicant has failed to introduce
any evi dence what soever relating to the | ack of actua
confusion. The fact that there may have been no instances
of actual confusion despite years of contenporaneous use is
a factor to be considered only when there is appropriate
evidence relating to this factor. |In order for us to
consider this factor, it was incunbent on applicant to have
provi ded such evidence, by way of an affidavit or
decl aration froma know edgeabl e enpl oyee of applicant, for
exanple, attesting to the | ack of actual confusion.
Appl i cant has not done so.

I would affirmthe refusal of registration.



