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Opi nion by Walters, Adm nistrative Trademark Judge:
Badi sche Tabakmanuf aktur Rot h-Handl e GrbH has fil ed

a trademark application to register the mark HOVMAGE 1492
for “tobacco products, nanely, cigarette papers,
cigarette tubes with and without filters, cigarette
filters; snokers’ articles, nanely, ashtrays not of
precious netals, cigarette lighters not of precious
met al s, pocket machines for rolling and stuffing

» 1l

cigarettes, and matches. The application includes the

1'Serial No. 75/758,023, in International Class 34, filed July 22, 1999,
based on a German registration under Section 44(e).
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statenment “the English translation from French of
‘“hommage’ is ‘“tribute.’”

The Tradenmark Exam ning Attorney has finally refused
regi stration under Section 2(d) of the Trademark Act, 15
U.S.C. 1052(d), on the ground that applicant’s mark so
resenbl es the mark shown bel ow, previously registered for
“cigars, little cigars, pipe tobacco, roll your own
cigarette tobacco, chewi ng tobacco and snuff,”? that, if
used on or in connection with applicant’s goods, it would

be likely to cause confusion or m stake or to deceive.

Applicant has appeal ed. Both applicant and the
Exam ni ng Attorney have filed briefs, but an oral hearing
was not requested. We affirmthe refusal to register.

The Exam ning Attorney contends that the marks are
simlar because of the shared nunmber 1492; that 1492 is
arbitrary in connection with tobacco products; and that,
in applicant’s mark, the term HOMVAGE “only reinforces

the comrercial inmpression associated with the term ‘1492’

2 Registration No. 1,984,415 issued July 2, 1996, to Consolidated Cigar
Corporation, in International Cl ass 34.
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by stating what is already inplied by the registrant’s
mar k, that the year 1492 is respected as a sem nal event
in the tobacco industry.” Wth respect to the goods, the
Exam ni ng Attorney contends that applicant’s and
registrant’s goods are closely related. The Exam ni ng
Attorney submtted copies of numerous registrations for
mar ks identifying a range of tobacco-rel ated products
i ncludi ng both applicant’s and registrant’s products; and
excerpts fromlInternet web sites offering sales of both
t obacco products and applicant’s tobacco-rel ated products
froma single web site

Appl i cant contends that, while both marks include
t he number “1492,” registrant’s mark is visually
different because the “14” appears above the “92” and the
mar k i ncl udes an oval design and a crown; that 1492 is
weak because it has a “fairly well known” relationship to
t obacco because it is the year that Col unbus brought
t obacco back to Europe fromthe New World; that
applicant’s mark includes the distinguishing term
HOMVAGE; and that the term HOWAGE in applicant’s mark

suggests a tribute to the significant year 1492.°3

S Applicant referred inits brief to two third-party registrations that
i nclude “1492” in the marks, but the goods are not reveal ed and there
are no copies of the registrations in the record. This evidence is

i nconpl ete, insufficient and untinely; and the Exami ning Attorney has
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Applicant contends that the goods are dissimlar
because applicant’s goods “are only tobacco rel ated and
do not include tobacco of any kind,” whereas registrant’s
goods are tobacco.

Qur determ nation under Section 2(d) is based on an
analysis of all of the probative facts in evidence that
are relevant to the factors bearing on the likelihood of
confusion issue. See Inre E. |I. du Pont de Nenours and

Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In
consi dering the evidence of record on these factors, we
keep in mnd that “[t] he fundanental inquiry nmandated by
Section 2(d) goes to the cumul ative effect of differences
in the essential characteristics of the goods and
differences in the marks.” Federated Foods, Inc. v. Fort
Howar d Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA
1976); and In re Azteca Restaurant Enterprises, Inc., 50
USPQ2d 1209 (TTAB 1999) and the cases cited therein.

We turn, first, to a determ nation of whether

applicant’s mark and the regi stered mark, when viewed in

obj ected thereto. W have not considered this evidence. Additionally,
applicant subnitted copies of excerpts fromtwo publications purported
to support the significance of 1492 to the tobacco i ndustry. However,
these excerpts are in the German | anguage, with no English translation
Thus, this evidence has not been considered. Applicant has not

submi tted any evidence establishing the significance of 1492 in relation
to tobacco products or the rel evant consum ng public’'s awareness of the
sane.
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their entireties, are simlar in terns of appearance,
sound, connotation and comrerci al inpression. The test
is not whether the marks can be distingui shed when

subj ected to a side-by-side conparison, but rather

whet her the marks are sufficiently simlar in terns of
their overall comercial inpressions that confusion as to
t he source of the goods or services offered under the
respective marks is likely to result. The focus is on
the recoll ection of the average purchaser, who normally
retains a general rather than a specific inpression of
trademarks. See Sealed Air Corp. v. Scott Paper Co., 190
USPQ 106 (TTAB 1975). Furthernore, although the nmarks at
i ssue nust be considered in their entireties, it is well
settled that one feature of a mark nay be nore
significant than another, and it is not inproper to give
nore weight to this dom nant feature in deternm ning the
commercial inpression created by the mark. See In re
Nati onal Data Corp., 753 F.2d 1056, 224 USPQ 749 (Fed.
Cir. 1985). Thus, if both words and a design conprise
the mark, then the words are normally accorded greater

wei ght because the words are likely to make an i npression
upon purchasers that would be renenbered by them and
woul d be used by themto request the goods and/or

services. In re Appetito Provisions Co., 3 USPQ2d 1553,
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1554 (TTAB 1987); and Kabushi ki Kai sha Hattori Tokeiten
v. Scuotto, 228 USPQ 461, 462 (TTAB 1985). See al so:
G ant Food, Inc. v. Nation’ s Food Service, Inc., 710 F.2d

1565, 218 USPQ 390 (Fed. Cir. 1983).

Regi strant’s mark consi sts of the number “1492,”
with the nunmber *“14” appearing directly above the nunber
“92,” both nunmbers are centered within the circle, and
the crown design is smaller than the other features and
appears at the very top of the mark above the circle.
Regardl ess of whether the nunmbers appear horizontally, as
in applicant’s mark, or vertically, as in registrant’s
mark, it is likely that the nunmber will be pronounced as
“1492.” Because the nunmber is centered and | arger than
the other elements of registrant’s mark, “1492” is likely
to be perceived as the dom nant portion of registrant’s
mark, and it is likely to be the termused to ask for
regi strant’s goods.

Wth regard to applicant’s mark, HOMWAGE 1492 is
likely to be perceived as a unitary term There is
insufficient evidence to indicate that either “HOMVAGE”
or “1492” is likely to be perceived as dom nant. There
is no evidence in this record that “1492” is other than
an arbitrary termin relation to tobacco-rel ated

products. Because the French work “hommage” is nerely
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one letter different fromthe English word of the sane
meani ng, “honmage,” the connotation of applicant’s mark is
likely to be perceived as “paying homage to 1492.” \Wile
the two marks are clearly different, applicant’s mark

i ncorporates the arbitrary and dom nant portion of
registrant’s mark, “1492.” Applicant’s mark, if used in
connection with related products, is sufficiently simlar
in comrercial inpression to registrant’s mark that it is
likely to be perceived as a variation of registrant’s
mar k identifying, perhaps, a different product within the
sane |ine of products.

Turning to consider the goods or services involved
in this case, we note that the question of |ikelihood of
confusi on nmust be determ ned based on an anal ysis of the
goods or services recited in applicant’s application vis-
a-vis the goods or services recited in the registration,
rat her than what the evidence shows the goods or services
actually are. Canadian Inperial Bank v. Wells Fargo
Bank, 811 F.2d 1490, 1 USPQ2d 1813, 1815 (Fed. Cir.

1987). See al so, Octocom Systens, Inc. v. Houston
Comput er Services, Inc., 918 F.2d 937, 16 USPQ2d 1783
(Fed. Cir. 1992); and The Chicago Corp. v. North Anerican
Chi cago Corp., 20 USPQ2d 1715 (TTAB 1991). Further, it

is a general rule that goods or services need not be
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identical or even conpetitive in order to support a
finding of Iikelihood of confusion. Rather, it is enough
t hat goods or services are related in some manner or that
sonme circunmstances surrounding their marketing are such
that they would be likely to be seen by the sane persons
under circunstances which could give rise, because of the
mar ks used therewith, to a m staken belief that they
originate fromor are in sone way associated with the
sane producer or that there is an association between the
producers of each parties’ goods or services. 1In re
Melville Corp., 18 USPQ2d 1386 (TTAB 1991), and cases
cited therein.

Applicant’s identified products are essentially
goods used to roll tobacco into cigarettes and to snoke
cigarettes. Registrant’s identified products are tobacco
in several forms. Applicant admts that its products are
t obacco-rel ated and that registrant’s products are
t obacco products. It is clear fromthe evidence
subm tted by the Exam ning Attorney that the consum ng
public is accustoned to seeing both types of products
identified by a single mark. Thus, we concl ude that
applicant’s and registrant’s goods are closely rel ated.

Therefore, we conclude that in view of the

simlarity in the comrercial inpressions of applicant’s
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mar k, HOVMAGE 1492, and registrant’s mark, a design mark
prom nently featuring the nunber “1492,” their
cont enpor aneous use on the closely related goods invol ved
inthis case is likely to cause confusion as to the
source or sponsorship of such goods.

Finally, it is well established that one who adopts
a mark simlar to the mark of another for the sane or
rel ated goods or services does so at his own peril, and
any doubt as to likelihood of confusion nust be resol ved
agai nst the newconmer and in favor of the prior user or
registrant. See J & J Snack Foods Corp. v. MDonal d' s
Corp., 932 F.2d 1460, 18 USPQ2d 1889 (Fed. Cir. 1991); In
re Hyper Shoppes (Chio), Inc., 837 F.2d 463, 6 USPQ2d
1025 (Fed Cir. 1988); and WR. Grace & Co. v. Herbert J.
Meyer | ndustries, Inc., 190 USPQ 308 (TTAB 1976).

Deci sion: The refusal under Section 2(d) of the Act

is affirnmed.



