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Opi ni on by Quinn, Admnistrative Trademark Judge:

An application has been filed by Graham Pai nt &
Varnish Co. Inc. to register the mark ACRYPLEX for
“exterior, interior paint, and house paint for use on wood,
concrete, tile, plaster, wall board and structural surfaces
sold in retail paint and wal | paper stores, including

har dwar e and hone inprovenent stores.”?!

! Application Serial No. 75/737,714, filed June 28, 1999,
all eging dates of first use and first use in comrerce of Novenber
1957.
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The Trademark Exam ning Attorney has refused
regi stration under Section 2(d) of the Trademark Act on the
ground that applicant’s mark, when applied to applicant’s
goods, so resenbles the previously registered mark ACRI PLEX
for “scratch-resistant coating |acquers for plastic

mat eri al s”?

as to be likely to cause confusion.

When the refusal was nade final, applicant appeal ed.
Applicant and the Exam ning Attorney have filed briefs. An
oral hearing was not requested.

Applicant prefaces its argunents by stating that it
owned Regi stration No. 654,345 for the mark ACRYPLEX for
“paint,” but that the registration inadvertently |apsed in
1997. Applicant goes on to contend that there is no
confusion between its mark and registrant’s nark due to
di fferences between the goods, the channels of trade and
the cl asses of purchasers. Applicant argues that
registrant’s goods “are used in factories, require
pr of essi onal application, and are used by extruders of
pl asti c and makers of plastic and woul d not and coul d not
be found in retail paint and wall paper stores or even in

home i nprovenent or hardware stores where Applicant’s goods

can be found.” (brief, p. 6) Applicant further contends

2 Regi stration No. 1,338,656, issued June 4, 1985; conbined
Sections 8 and 15 affidavit fil ed.
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that registrant’s goods are specialized and are bought by
di scrim nating purchasers who exerci se care, whereas
applicant’s goods are bought by do-it-yourself consuners.
In support of its argunments, applicant subnmtted the

decl aration of Janmes Nass, applicant’s vice president of
sal es.

The Exam ning Attorney maintains that the marks are
virtually identical, differing by only one letter, yet
remai ni ng phonetically equivalent. The Exam ning Attorney
al so contends that the goods are related, and that
applicant has inpermssibly attenpted to limt the scope of
registrant’s goods. In connection with the simlarity of
the goods factor, the Exam ning Attorney submtted fifteen
third-party registrations show ng particul ar nmarks
regi stered by different entities for both paints and
| acquers.

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the facts in evidence that are rel evant
to the factors bearing on the likelihood of confusion
issue. Inre E |. du Pont de Nemours & Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). In considering the
evidence of record on these factors, we nust keep in mnd
that “[t]he fundanmental inquiry nandated by § 2(d) goes to

the cumul ati ve effect of differences in the essenti al
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characteristics of the goods and differences in the marks.”
Federated Foods, Inc. v. Fort Howard Paper Co., 544 F.2d
1098, 192 USPQ 24, 29 (CCPA 1976).

Wth respect to the simlarity between the nmarks
ACRYPLEX and ACRI PLEX, applicant essentially concedes this
point, its brief being entirely silent as to this factor.

The marks are virtually identical, differing only by the

letter “Y” and “I” appearing in the mddle of the
respective terns. Nonetheless, the marks still | ook alike
and are phonetic equivalents. In sum the nmarks engender

virtually the sane overall conmercial inpression

Anot her du Pont factor is the nunmber and nature of
simlar marks in use on simlar goods. The record is
devoid of any third-party uses and/or registrations of the
same or simlar marks for goods of the types involved
her ei n.

| nsof ar as the goods are concerned, we start with the
prem se that it is not necessary that the goods be
i dentical or even conpetitive in nature in order to support
a finding of likelihood of confusion. It is sufficient
that the circunstances surrounding their marketing are such
that they would be likely to be encountered by the sane
per sons under circunmstances that woul d give rise, because

of the marks used in connection therewith, to the m staken
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belief that the goods originate fromor are in sone way
associated with the sanme source. |In re Internationa

Tel ephone and Tel egraph Corp., 197 USPQ 910 (TTAB 1978).
Further, the issue of |ikelihood of confusion nust be
determ ned on the basis of the goods as they are set forth
in the involved registration and application. See, e.g.,
In re Dixie Restaurants, 105 F.3d 1405, 41 USPQd 1531,
1534 (Fed. Cir. 1997), quoting, Canadian |Inperial Bank of
Comrerce v. Wells Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1813,
1815 (Fed. Cir. 1987). See also: Cctocom Systens, Inc. v.
Houst on Conputers Services Inc., 918 F.2d 937, 16 USPQd
1783, 1787 (Fed. Cir. 1990); and Paul a Payne Products v.
Johnson Publishing Co., 473 F.2d 901, 177 USPQ 76, 77 (CCPA
1973) .

Contrary to the gist of applicant’s argunents, it is
presuned that registrant’s registration enconpasses al
goods of the nature and type identified, that the
identified goods nove in all channels of trade that would
be normal for such goods, and that the goods woul d be
purchased by all potential purchasers. In re Elbaum 211
USPQ 639, 640 (TTAB 1981). Thus, we nust presune that
registrant’s |acquers for plastic nmaterials are of the type
that may be sold at retail to ordinary do-it-yourself

consuners. M. Nass’ statenents about the specifics of
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regi strant’s goods are of no consequence in our | egal

anal ysis. The | egal conparison of the goods is based on
the identifications of goods in the application and

regi stration, regardl ess of what the record may reveal as
to the particular nature of the goods, the particul ar
channel s of trade or the class of purchasers to which the
sal es of the goods are directed. OCctocom Systens, Inc. v.
Houst on Conputers Services Inc., supra at 1787. \Wen the
goods are conpared in |light of the legal constraints cited
above, we find that the goods are rel ated.

I n conparing the goods, we have considered the third-
party registrations based on use which the Exam ning
Attorney subnitted.® The registrations show the same marks
regi stered by the sanme entity for both paint and | acquer.
Al t hough these registrations are not evidence that the
mar ks shown therein are in use or that the public is
famliar wwth them they neverthel ess have probative val ue
to the extent that they serve to suggest that the goods
listed therein, including paint and | acquer, are of a kind
whi ch may emanate froma single source. See, e.g., Inre

Al bert Trostel & Sons Co., 29 USPQ2d 1783, 1785-86 (TTAB

® Four of the fifteen registrations are based on foreign

regi strations and, thus, we have not considered the four inasnuch
as there is nothing to indicate that the marks were used in this
country such they woul d have been exposed to consuners here.
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1993); and In re Mucky Duck Mustard Co. Inc., 6 USPQd
1467, 1470 at n. 6 (TTAB 1988).

We have considered the absence of actual confusion in
this case. 1In this connection, we note applicant’s
reliance on the fact that it owned a registration (issued
in 1957) for the same nmark and the sane goods as the mark
and goods involved herein, but that the registration | apsed
due to an inadvertent failure to renew in 1997. W also
recogni ze that applicant’s expired registration and the
cited registration coexisted for about twelve years.

It is unnecessary, however, to show actual confusion
in establishing Iikelihood of confusion. @G ant Food, Inc.
v. Nation’s Foodservice, Inc., 710 F.2d 1565, 218 USPQ 390,
396 (Fed. Gr. 1983); and J & J Snack Foods Corp. v.

McDonal d’s Corp., 932 F.2d 1460, 18 USPQRd 1889, 1892 (Fed.
Cr. 1991). Further, as to the years of contenporaneous
regi stration, we are, of course, not bound by an Exam ning
Attorney’s prior determnation as to registrability. See:
In re Perez, 21 USPQd 1075, 1077 (TTAB 1991). 1In sum the
| ack of evidence of actual confusion does not significantly
weigh in applicant’s favor in showing that there is no

li keli hood of confusion in this case.
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| nasmuch as the goods, as identified, are simlar and
the marks create virtually identical comerci al
i npressions, there is a likelihood of confusion.

Decision: The refusal to register is affirnmed.



