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In re TinmeLine Conmputer Entertainnment, Inc., by changes of
name from Ti meLi ne Studios, Inc.?!

Serial No. 75/672,214

Mles J. Alexander of Kilpatrick Stockton LLP for TimeLine
Comput er Entertai nment, Inc., by changes of nanme from
Ti meLi ne Studi os, Inc.

M chael H. Kazazi an, Trademark Exam ning Attorney, Law
Ofice 113 (Meryl Hershkow tz, Mnagi ng Attorney).

Bef ore Sims, Hanak and Chapman, Admi nistrative Tradenark
Judges.

Opi ni on by Chapman, Adm nistrative Tradenark Judge:

Ti meLi ne Conputer Entertainnment, Inc. (by changes of
name from Ti neLine Studios, Inc.) has filed an application
to register the mark TI MELI NE for “conputer game prograns

and video ganme software” in International O ass 9.?2

! The changes of nane are recorded at the Assignnent Branch of
this Ofice at Reel 2053 - Frame 0959, and Reel 2053 - Frane
0964.

2 Mpplication Serial No. 75/672,214, filed March 31, 1999, based
on applicant’s assertion of a bona fide intention to use the nmark
in comerce
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Regi stration has been finally refused under Section
2(d) of the Trademark Act, 15 U. S.C. 81052(d), on the
ground of |ikelihood of confusion with the registered mark
TIME LINE for “conputer programs” in International COass 9.°

The refusal has been appeal ed and both applicant and
the Examining Attorney have filed briefs.* Applicant did
not request an oral hearing.

Qur determ nation of |ikelihood of confusion is based
on our analysis of all of the probative facts in evidence
that are relevant to the factors bearing on the |ikelihood
of confusion issue. See Inre E. |. du Pont de Nenmours &
Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973).

Looking first to the marks, we find that applicant’s
mar k TI MELI NE and the cited registered mark TIME LINE are
virtually identical. The marks are identical in sound,
nmeani ng, and commercial inpression, and are very simlar in
appearance. The deletion of a space between the words does

not serve to distinguish these marks. Purchasers are

® Registration No. 1,338,960, issued June 4, 1985, Section 8
affidavit accepted. The clainmed date of first use and first use
in commerce is May 10, 1984.

“ Applicant’s brief on appeal exceeds the 25-page linit set forth
in Trademark Rule 2.142(b)(2) as it includes 22 pages using
Arabi ¢ nunbers and 10 pages using Roman nunerals. Sone of the
Roman nuneral pages are the table of contents and the tabl e of
authorities, and the Board exercises its discretion to consider
applicant’s brief. However, applicant would be well advised to
note that generally when a party seeks to file a brief over the
page limt, it should seek prior |eave of the Board to do so.
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unlikely to renenber that mnor difference between the

mar ks due to the recollection of the average purchaser, who
normal ly retains a general, rather than a specific,

i npression of the many trademarks encountered. That is,
the purchaser’s fallibility of nmenmory over a period of tinme
nmust al so be kept in mnd. See G andpa Pidgeon’ s of

M ssouri, Inc. v. Borgsmller, 477 F.2d 586, 177 USPQ 573
(CCPA 1973); and Spoons Restaurants Inc. v. Mrrison Inc.,
23 USP@2d 1735 (TTAB 1991), aff’d unpub’d (Fed. Cr., June
5, 1992).

Applicant argues that “the marks convey very different
comrer ci al inpressions” because applicant’s nmark i s being
mar ket ed® “at least initially” (brief, p. 13) with the goods
reflecting “the characters, plots and thenes found in the
novel TinmeLine” by Mchael Crichton” (declaration of Mtt
Langi e, applicant’s vice president, business devel oprment,
paragraph 2), whereas registrant is a conpany speciali zing
in conputer prograns designed to maintain the integrity of
per sonal conputer systens; and that “given these facts, the
commercial inpressions of the marks at issue could not be
any nore different.” (Brief, p. 13.) O course, the Board

must consider the simlarities/dissimlarities of the marks

®> The record shows that applicant has commenced use of the mark
TI MELI NE for “conputer gane prograns and vi deo gane software.”
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as applied for and as registered, and in |light of the goods
as identified in the respective application and

regi stration, not the actual goods. Wen the marks TI M
LINE and TI MELI NE are so consi dered, the nmeani ng thereof
for conputer prograns and conputer gane prograns is the
sane. Further, the comrercial inpressions of the marks

TI MELI NE and TI ME LINE are the sane.

Turning then to a consideration of the goods, the
Exam ning Attorney correctly contends that registrant’s
goods are identified broadly as “conputer prograns” and
t hus, enconpass all varieties of conputer prograns,

i ncl udi ng applicant’s specific “conmputer game progranms and
vi deo ganme software.”

Qur primary reviewi ng Court has repeatedly held that,
when eval uating the issue of |ikelihood of confusion in
Board proceedings regarding the registrability of marks,
the Board is constrained to conpare the goods and/or
services as identified in the application with the goods
and/ or services as identified in the registration. That
is, the Board nust ook to the registration to determ ne
the scope of the goods (or services) covered thereby. See
Cunni ngham v. Laser Golf Corp., 222 F.3d 943, 55 USPQd
1842 (Fed. Cir. 2000)(“Proceedi ngs before the Board are

concerned with registrability and not use of a mark.
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Accordingly, the identification of goods/services statenent
in the registration, not the goods/services actually used
by the registrant frames the issue.”) See also, Inre

D xi e Restaurants, Inc., 105 F.3d 1405, 41 USPQ2d 1531
(Fed. Cr. 1997); COctocom Systens Inc. v. Houston Conputer
Services Inc., 918 F.2d 937, 16 USPQ@d 1783 (Fed. GCir
1990); and Canadi an | nperial Bank of Comrerce, Nati onal
Association v. Wells Fargo Bank, 811 F.2d 1490, 1 USPQd
1813 (Fed. Cir. 1987).

In the case of In re Linkvest S. A, 24 USPQ2d 1716
(TTAB 1992), the Board found that the cited registrant’s
goods “conput er prograns recorded on magnetic di sks” woul d
enconpass all types or varieties of such conputer prograns,
Wi thout any limtation as to the kind of programor the
field of use, and certainly including the applicant’s nore
specific type of conputer prograns. The Linkvest, supra,
deci si on has not beconme outdated; the propriety of
interpreting goods identified in this broad manner has not
been overruled. Although the USPTO may no | onger permt
the i ssuance of registrations with such broad
identifications (e.g., “conputer prograns”), the scope of
protection to which earlier registrations with broader
identifications are entitled has not been dim nished. Wen

faced with the citation of such a registration, an
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applicant’s recourse lies in seeking partial cancellation
of the registration under Section 18 of the Trademark Act.

Accordingly, we find applicant’s specific “conputer
gane prograns and vi deo ganme software” to be fully
enconpassed by the “conputer prograns” of the cited
regi stration

Appl i cant urges that duPont factors beyond the
simlarities/dissimlarities of the marks and the goods
must be considered in determning the issue of likelihood
of confusion in this case, and those factors are the
follow ng (brief, p. ix):

(1) the marks create different conmmrercial inpressions
because applicant’s mark “to date, has been used solely in
connection with” the novel TineLine;

(2) registrant markets goods “with technica
application, which are worlds apart” fromthe
“entertai nnent” of applicant’s conputer game prograns;

(3) applicant markets and sells its goods to “the
typi cal conmputer game user who has conpletely different
pur chasi ng notivations” fromthose who purchase
regi strant’s goods;

(4) there are nunerous third-party registrations on

the Principal Register using the words “TIME" and “LINE,”
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t hereby narrowi ng the scope of protection afforded the
regi stered mark;

(5) there have been no instances of actual confusion;
and

(6) lack of any wrongful intent on the part of
appl i cant.

The argunent that the marks are dissimlar as they
create different connotations and comrercial inpressions
was discussed earlier in this decision, wherein we held
that TIMELINE and TIME LINE connote the same thing in
connection with the involved identified goods, and they
create very simlar commercial inpressions. In addition,
we note that applicant offered no limtation in the
identification of goods relating to the marketing of the
goods in connection with Mchael Crichton’s novel,

Ti neLi ne; and that applicant could change how t he goods are
mar keted and in relation to what they are nmarketed at any
tinme.

Applicant submtted printouts of pages fromthe web
site of the current owner of the cited registration to show
t hat the assignee of the original registrant conpany is
known for marketing conputer prograns designed to maintain
the integrity of business and personal conputer systens

(e.g., Norton AntiVirus and Norton Uilities prograns).
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Applicant contrasts this with its marketing of its conputer
gane prograns and video gane software, which it asserts are
interactive play and entertai nnent, not work. Further,
applicant contends that registrant’s goods are targeted to
adm ni strators of conputer systens, while applicant’s goods
are targeted to very different purchasers, specifically,
conput er gane and vi deo gane players. Applicant concl udes
t hat because this case involves different goods, different
purchasers and different uses (that is, the two conpanies
sel |l goods which “have al nbost nothing in common” (brief, p.
16). there is no likelihood of confusion.

The problemw th applicant’s analysis is that its
identification of goods is not limted in any way as to
channel s of trade or purchasers, and, as discussed earlier
herein, registrant’s broad identification enconpasses al
conmput er programs includi ng conputer game programs. Again
in mtters before this Board the only issue is
registrability (not trademark infringement, unfair
conpetition, etc.) and the Board nust consider the goods
and the marks as set forth in the application and in the
cited registration. See Cunninghamv. Laser Golf, supra.

Appl i cant strenuously argues that the registered mark
TIME LINE is a weak mark entitled to a narrow scope of

protection because there are nunerous third-party
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applications and registrations “related to business
applications.” (Brief, p. 8.)® The listing in applicant’s
brief consists of five registrations and ten applications.
Applications have virtually no probative value on the issue
of registrability, as they are evidence only of the fact
that the applications were filed.
Wth regard to the weight given to third-party

regi strations, these registrations are not evidence of use
in the marketplace or that the public is famliar with
them Thus, we cannot assune that the public wll
(presumably) cone to distinguish between them As the
Court of Appeals for the Federal Circuit stated in the case
of A de Tyne Foods Inc. v. Roundy’'s Inc., 961 F.2d 200, 22
USPQ@d 1542, 1545 (Fed. Cir. 1992):

Under Du Pont, “[t]he nunber and

nature of simlar marks in use on

simlar goods” is a factor that nust
be considered in determ ning

® Applicant first nade this argunent and included a typed listing
of registrations in its response to the first Office action. The
Exam ning Attorney did not object to the inproper format of these
registrations (i.e., typed listing rather than photocopi es of the
regi strations) [see Wyerhaeuser Co. v. Katz, 24 USP@Rd 1230
(TTAB 1992); G ties Service Conpany v. WVF of Anmerica, Inc., 199
USPQ 493 (TTAB 1978); and In re Duofold Inc., 184 USPQ 638 ( TTAB
1974)], but rather argued the nerits of the probative val ue of
the third-party registrations. 1In its request for

reconsi deration applicant referenced one additional third-party
regi strati on and several pending applications, but included

phot ocopi es of the registrations and applications from USPTO
records. For clarity of the record, we have considered the
third-party applications and registrations for whatever probative
val ue they may have.
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i kelihood of confusion. 476 F.2d at
1361, 177 USPQ at 567 (factor 6).
Much of the undisputed record
evidence relates to third party

regi strations, which admttedly are
given little weight but which
nevert hel ess are rel evant when

eval uating likelihood of confusion.
As to strength of a mark, however,
regi stration evidence may not be

gi ven any weight. AMF Inc. v.
American Leisure Prods., Inc., 474
F.2d 1403, 1406, 177 USPQ 268, 269
(CCPA 1973) (“The existence of [third
party] registrations is not evidence
of what happens in the market pl ace
or that custonmers are famliar with
them ...”) (ltalics enphasis in
original.)

O the five third-party registrations assertedly
related to “busi ness applications,” one is not for the word
TIMELINE, but rather it includes the word TIMELINER’; and
three of the registrations are for goods which are not
closely related to those involved in this case.
Specifically, the goods in three of the third-party
registrations are “diaries for personal, business and
pr of essi onal use, appoi ntnment books, and engagenent pads,”
and “cal endars, appoi ntnment books, address books and
t el ephone/ address books,” both in International C ass 16

and both owned by the same entity; and “enpl oyee benefit

" Registration No. 2,387,670 issued for the mark Tl MELI NER EVENT
SEQUENCI NG SYSTEM and design (with all the words disclainmed) for
“conmput er software used in broadcast stations to control tape
transports, routers, servers, disk recorders and ot her studio

br oadcast peripherals.”

10
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record keeping services” in International Cass 35. W do
not find that these goods and/or services are closely
related to conputer prograns or conputer ganme prograns.

The fifth third-party registration is Registration No.
1,673,332 for the mark TIMELI NE for “conputer prograns
primarily used for financial or accounting purposes and
spreadsheet prograns.” Applicant argues that if the cited
registrant’s mark for “conputer prograns” shoul d preclude
registration of a simlar mark for all other types of
conput er prograns, then Registration No. 1,673,332 would
not have issued fromthe USPTO and the fact that it did
i ssue (despite the existence of the cited Registration No.
1, 338, 960) neans that the USPTO determ ned that consuners
are not likely to be confused.

The exi stence of one registration for the mark
TIMELI NE for financial and accounting conputer prograns,
and no evidence of third-party use, does not establish that
the cited registrant’s mark is weak, and entitled to a
narrow scope of protection. The Board can only specul ate
as to why Registration No. 1,673,332 issued over
Regi stration No. 1,338, 960--whether it was Exam ner error,
or consent agreenent with the earlier registrant, etc.

But, in any event, each case nust be decided on its own

merits, on the basis of the record therein. See In re Nett

11
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Designs Inc., 236 F.3d 1339, 57 USPQ2d 1564 (Fed. Cir.
2001). See also, In re Kent-Ganebore Corp., 59 USPQ2d 1373
(TTAB 2001); and In re Wlson, 57 USPQ2d 1863 (TTAB 2001).
Appl i cant has not established that the cited mark is
weak. Even if applicant had established that fact, weak
marks are still entitled to protection against registration
by a subsequent user of the sane or simlar mark for the
sane or related goods.® See Hollister Incorporated v. |dent
A Pet, Inc., 193 USPQ 439 (TTAB 1976).
According to applicant, there have been no instances
of actual confusion in approxi mately one year of
coexi stence of applicant’s nmark and the mark in the cited
regi stration. However, there is no evidence of
regi strant’s geographic areas of sales, or the amount of
either applicant’s or registrant’s sales under the
respective marks.® Further, there is no information from
the registrant. 1In any event, the test is |ikelihood of

confusi on, not actual confusion. See Wiss Associates |Inc.

8 W specifically note that the cited registered mark is on the
Principal Register with no disclainmer and no claimof acquired
di stinctiveness under Section 2(f) of the Trademark Act; and it
is, of course, entitled to the statutory presunptions under
Section 7(b).

® In paragraph 2 of the declaration of Matt Langie, he avers that
applicant created a “marketing ‘sell sheet’” for its goods and
applicant distributed it “to retailers nationwide.” There is
nonet hel ess, no evidence of applicant’s sal es nationw de, or

ot her wi se.

12
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v. HRL Associates Inc., 902 F.2d 1546, 14 USPQ2d 1840 (Fed.
Cir. 1990); and In re Kangaroos U S. A, 223 USPQ 1025 (TTAB
1984) .

Applicant’s argunent that it never had any intent to
trade off the goodwi Il or any other entity, including
registrant, is unpersuasive of a different result in this
case. As our primary reviewing Court stated in the case of
J & J Snack Foods Corp. v. McDonald s Corp., 932 F.2d 1460,
18 USPQR2d 1889, 1891 (Fed. Cir. 1991): “Whether there is
evi dence of intent to trade on the goodw ||l of another is a
factor to be considered, but the absence of such evidence
does not avoid a likelihood of confusion.”

Accordi ngly, upon consideration of all relevant duPont
factors, we find confusion |likely when applicant uses its
TI MELINE mark on the goods as identified in the
appl i cation.

Deci sion: The refusal to register under Section 2(d)

is affirned.
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