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Opi ni on by Chapnan, Admi nistrative Trademark Judge:
L. Perrigo Conpany has filed an application to

regi ster on the Principal Register the mark shown bel ow

for “dietary supplenents.” The application was filed on
Novenber 13, 1998, based on applicant’s cl ainmed date of

first use and first use in conmerce of July 6, 1998.
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Regi strati on has been refused under Section 2(d) of
the Trademark Act, 15 U. S.C 81052(d), on the ground that
applicant’s mark, when applied to its identified goods, so

resenbl es the regi stered mark shown bel ow

FORTIFEYE

771

for “nutritional suppl enent as to be likely to cause
confusion, m stake or deception.

When the refusal was nade final, applicant appeal ed.
Briefs have been filed, but an oral hearing was not
request ed.

W affirmthe refusal to register. |In reaching this
concl usi on, we have followed the guidance of the Court in
Inre E. I. du Pont de Nenours & Co., 476 F.2d 1357, 177
USPQ 563 (CCPA 1973). In any likelihood of confusion
anal ysis, two key considerations are the simlarities
between the marks and the simlarities between the goods

and/ or services. See Federated Food, Inc. v. Fort Howard

Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976); and In

! Registration No. 2,033,890, issued January 28, 1997 on the
Princi pal Register to Eye Conmmunications, Inc.
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re Azteca Restaurant Enterprises Inc., 50 USPQ2d 1209 (TTAB
1999) .

Applicant’s goods, “dietary supplenents,” and t he
cited registrant’s goods, “nutritional supplenent,” are
legally identical. Also, as identified, these goods would
certainly travel through the sane channels of trade to the
sanme class of purchasers. See Inre Smth and Mehaffey, 31
UsSP2d 1531 (TTAB 1994). Applicant did not argue to the
contrary.

Regardi ng the marks, we begin with the prem se that
“when marks woul d appear on virtually identical goods or
services, the degree of simlarity necessary to support a
conclusion of likely confusion declines.” See Century 21
Real Estate Corp. v. Century Life of America, 970 F.2d 874,
23 USPQ2d 1698, 1700 (Fed. G r. 1992).

It is well settled that marks nust be considered in
their entireties. However, our primary review ng court has
held that in articulating reasons for reaching a concl usion
on the question of likelihood of confusion, there is
nothing inproper in stating that, for rational reasons,
nore or |ess weight has been given to a particular feature
or portion of a mark. That is, one feature of a mark may
have nore significance than another. See Sweats Fashions

Inc. v. Pannill Knitting Co., 833 F.2d 1560, 4 USPQ2d 1793,
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1798 (Fed. Cir. 1987); and In re National Data Corporation,
753 F.2d 1056, 224 USPQ 749, 752 (Fed. Cir. 1985).

Mor eover, under actual market conditions, consuners
generally do not have the luxury of making side-by-side
conparisons. The proper test in determning |likelihood of
confusion is not a side-by-side conparison of the marks,
but rather nust be based on the simlarity of the general
overal |l conmercial inpressions engendered by the invol ved
mar ks. See Puma- Sportschuhfabri ken Rudol f Dassler KG v.
Rol | er Derby Skate Corporation, 206 USPQ 255 (TTAB 1980).

In this case, we acknow edge that there are sone
differences in the appearances of the marks. However, the
dom nant source-indicating feature of each mark is the term
FORTIFY in applicant’s nmark and the term FORTI FEYE in
registrant’s mark. The bl ack background rectangle and the
stylized lettering in registrant’s mark, and the food
pyram d design (which is highly suggestive for the
identified goods), the stylized lettering and the four
bl ack background lines in applicant’s nmark do not
di stinguish the marks. That is, the non-word portions of
the marks do not offer sufficient differences such that the
mar ks as a whole would create separate and different
commercial inpressions; and the stylistic differences are

thus not sufficient to overcone the |ikelihood of
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confusion. See In re Dixie Restaurants Inc., 105 F. 3d
1405, 41 USPQ2d 1531 (Fed. Cir. 1997).

In regard to sound, the nmarks are the sane.
Particularly when recommended by word of nmouth (by health
professionals or friends) or advertised on the radio, there
is no distinction in sound.

Further, the terns “fortify” and “fortifeye” carry the
sanme general connotation. Applicant contends that the term
“fortify” is generic. However, the verb “fortify” has not
been shown to be generic for the involved goods. The term
“fortify” in applicant’s mark is certainly highly
suggestive, as evidenced by applicant’s speci nens of record
whi ch include the statement: “Vitamn Fortification For
Every Body,” and is likely to be taken as indicating the
goods are fortified with vitamns and mi neral s.

Regi strant’s mark nmay connote a specialized reference to
fortification especially helpful for the eyes.
Nonet hel ess, the terns carry a simlar connotation for both
applicant’s mark and the cited mark, specifically that the
goods are “fortified” and/or that consuners can fortify
t hensel ves by taking the dietary or nutritional supplenent.
Overall we find the marks are simlar.
Al t hough the common el enent fortify/fortifeye is

hi ghly suggestive of the goods, we have no evidence of
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third-party use of this term Thus, we cannot find that
consuners woul d di stingui sh between these marks by design
el ement or msspelling or the I|ike.

Finally, any doubt on the question of |ikelihood of
confusi on nust be resol ved agai nst the newconer as the
newconer has the opportunity to avoid confusion, and is
obligated to do so. See In re Hyper Shoppes (Chio) Inc.,
837 F.2d 840, 6 USPQ2d 1025 (Fed. Cir. 1988); and Hilson
Research Inc. v. Society for Human Resource Managenent, 27
USPQ2d 1423, at 1440 (TTAB 1993).

Decision: The refusal to register under Section 2(d)

is affirned.



