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Opi nion by Quinn, Adm nistrative Trademark Judge:

An application has been filed by Von Verde Citrus
Packi ng House, Inc. to register the mark CACTUS ROSE f or
“fresh citrus fruit, nanely, tangerines, oranges and
| emons, sold exclusively through a non-profit agricultural
cooperative."?

The Trademark Exam ning Attorney has refused

regi stration under Section 2(d) of the Trademark Act on the

! Application Serial No. 75/558,859, filed Septenber 28, 1998,
alleging a bona fide intention to use the mark in conmmerce.
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ground that applicant’s mark, when applied to applicant’s
goods, will so resenble the previously registered mark

shown bel ow

for “processed nuts and fruit based snacks”?

as to be likely
to cause confusion.

When the refusal was made final, applicant appeal ed.
Applicant and the Exam ning Attorney filed briefs. An ora
heari ng was not request ed.

Applicant states that it is an affiliated packi nghouse
of the non-profit agricultural cooperative of citrus
growers known as Sunkist Gowers, Inc. Applicant further
states that although the goods are marketed with the
SUNKI ST brand, each individual packinghouse owns its own
brand nane used in connection with fruit packed by it. The
fruit, according to applicant, is marketed through the non-
profit agricultural cooperative to produce distributors who

are sophisticated. Applicant argues that given the

restricted nature of applicant’s channels of trade (as

2 Regi stration No. 2,054,861, issued April 22, 1997. The word
“Snacks” is disclainmed apart fromthe mark as shown.



Ser No. 75/558, 859

specified in the identification of goods), and the

di fferences between the seasonal nature of applicant’s
fruit itenms and registrant’s goods, there is no overlap in
the marketing conditions surrounding the goods. Inits
attenpt to further distinguish the trade channels for the
goods, applicant submtted a Dun & Bradstreet report on the
registrant indicating that it sells edible nuts at

whol esal e to food conpani es, bul k vendi ng suppliers and
restaurants.

The Exam ning Attorney nmintains that applicant has
conceded that the nmarks are simlar. The Exam ning
Attorney goes on to assert that the identification of goods
inthe cited registration is not restricted and that,
therefore, it is assuned that registrant’s goods woul d be
sold in the same ultimate outlets as applicant’s goods,
namel y supernarkets. The Exam ning Attorney contends that
the goods are related and, in this connection, she
submtted third-party registrations to show that the goods
(fruit and nuts) are of a type which may emanate from a
singl e source under the same mark

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the facts in evidence that are rel evant
to the factors bearing on the likelihood of confusion

i ssue. Inre E. |I. du Pont de Nenours & Co., 476 F.2d
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1357, 177 USPQ 563 (CCPA 1973). In any Ilikelihood of
confusion analysis, two key considerations are the
simlarities between the marks and the simlarities between
t he goods. Federated Foods, Inc. v. Fort Howard Paper Co.,
544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

| nsof ar as the marks are concerned, applicant
“acknow edges that simlarities in the elenents of the
registrant’s mark and applicant’s mark exist.” (response,
June 16, 1999). Indeed, registrant’s mark i s dom nated by
the literal portion at its top, namely CACTUS RCSE, i nsofar
as the disclainmed word SNACKS is set apart at the bottom
Mor eover, the design elenent of registrant’s mark, a
stylized “cactus rose,” reinforces the domnant literal
elenent. Applicant’s nmark is identical to this dom nant
element. In re National Data Corp., 753 F.2d 1056, 224
USPQ 749, 751 (Fed. Cir. 1985) [there is nothing inproper
in giving nore weight to a particular feature of the mark];
and In re Appetito Provisions Co., 3 USP@d 1553, 1554
(TTAB 1987) [word is accorded greater weight over a design
because it would be used by purchasers to call for the
goods] .

Wth respect to the goods, it is not necessary that
t he goods be identical or even conpetitive in nature in

order to support a finding of likelihood of confusion. It
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is sufficient that the circunstances surrounding their
mar keting are such that they would be likely to be
encountered by the sane persons under circunstances that
woul d give rise, because of the marks used in connection
therewith, to the m staken belief that the goods originate
fromor are in sone way associated with the sane source.
In re International Tel ephone and Tel egraph Corp., 197 USPQ
910 (TTAB 1978). Further, the identifications of goods in
the application and the cited registration control the
conpari son of the goods. See: Canadian |Inperial Bank v.
Wl l's Fargo Bank, 811 F.2d 1490, 1 USPQ@d 1813, 1815 (Fed.
Cir. 1987)[“[T] he question of |ikelihood of confusion nust
be determ ned based on an analysis of the mark as applied
to the goods and/or services recited in applicant’s
application vis-a-vis the goods and/or services recited in
[the] registration, rather than what the evidence shows the
goods and/or services to be.”]; and In re El baum 211 USPQ
639 (TTAB 1981).

In the present case, we recognize that applicant’s
identification of goods is restricted to fruit “sold
excl usively through a non-profit agricultural cooperative.”
At the sane tine, we also take note that registrant’s nuts
and fruit based snacks are not restricted to any particul ar

channel of trade. Thus, for purposes of the | egal analysis
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of Iikelihood of confusion herein, it is presuned that the
identified goods in the cited registration nove in al
channel s of trade that would be normal for such goods, and
t hat the goods woul d be purchased by all potenti al
custoners, including supernmarkets, grocery stores and the
like. In re Elbaum supra at 640. Accordingly, the

evi dence submtted by applicant in its attenpt to restrict
registrant’s channels of trade is to no avail.

Even t hough applicant’s goods are sold through an
agricultural cooperative, we nust assume that these goods,
as identified, can be purchased by, anong other outlets,
grocery stores. Therefore, applicant’s and registrant’s
goods woul d be purchased by the sanme cl asses of purchasers,
namely grocery stores and the like. As stated by the
Exam ning Attorney, “[r]egardl ess of the fact that the
applicant sells it goods through a citrus cooperative, its
goods eventually end up in supermarkets and retail
outlets.” (brief, p. 4 Further, it is quite possible
that the class of ultimte consuners, nanely ordinary
purchasers at retail, wll be exposed to both marks.
Applicant asserts that the it is customary in the trade for
the marks of packi nghouses to appear on the cartons in
which the fruit is shipped. There is nothing in the record

that establishes that grocery stores do not display
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applicant’s fruit in the shipping cartons whereby ordinary
consuners would see applicant’s mark. In sum the
restriction in applicant’s identification of goods does not
sufficiently distinguish the goods, especially when they
are marketed under such substantially simlar nmarks.

In finding that citrus fruit is related to nuts and
fruit-based snacks, we have considered the third-party
regi strati ons based on use which the Exam ning Attorney has
submtted. The registrations show particul ar marks
regi stered by different entities for the types of goods
i nvol ved herein. Although these registrations are not
evi dence that the nmarks shown therein are in use or that
the public is famliar with them they neverthel ess have
probative value to the extent that they serve to suggest
that the goods listed therein, including fruit and nuts,
are of a kind which may enanate froma single source. See,
e.g., Inre Albert Trostel & Sons Co., 29 USPQRd 1783,
1785-86 (TTAB 1993); and In re Mucky Duck Mustard Co. Inc.,
6 USPQ2d 1467, 1470 at n. 6 (TTAB 1988).

Applicant’s argunent that the purchasers are
sophi sticated is not persuasive. W recognize that
purchasi ng agents for grocery stores are likely to be
know edgeabl e about the market. Although this factor

wei ghs in applicant’s favor, it is outwei ghed by the
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simlarities between the marks and the goods sol d
t her eunder.

We concl ude that purchasers famliar with registrant’s
nuts and fruit based snacks sold under the mark CACTUS ROSE
SNACKS and design would be likely to believe, upon
encountering applicant’s mark CACTUS ROSE for fresh citrus
fruit, nanely, tangerines, oranges and | enons, sold
excl usively through a non-profit agricultural cooperative,
that the goods originate with or are sonehow associ at ed
with or sponsored by the sanme entity.

Lastly, to the extent that any of the points argued by
applicant casts doubt on our ultinmate conclusion on the
i ssue of |ikelihood of confusion, we resolve that doubt, as
we nust, in favor of the prior registrant. |In re Hyper
Shoppes (Chio), Inc., 837 F.2d 463, 6 USPQRd 1025 (Fed.

Cir. 1988); and In re Martin’s Fanous Pastry Shoppe, Inc.,
748 F.2d 1565, 223 USPQ 1289 (Fed. Cir. 1984).

Decision: The refusal to register is affirmed.



