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Opi nion by Cissel, Adm nistrative Trademark Judge:

On July 27, 1998, applicant filed the above-referenced
application to register the mark “AGACCI” on the Principal
Regi ster for “clothing, specifically hosiery,
undergarnents, including lingerie,” in Cass 25. Applicant
clai med use of the mark in connection with these goods in
interstate comerce since 1992.

The Exam ning Attorney refused registration under
Section 2(d) of the Lanham Act, 15 U.S.C. Section 1052(d),

on the ground that as applied to the clothing itens set
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forth in the application, applicant’s mark so resenbl es the
mark “A GACl,” which is registered* for “retail store
services in the field of wonen’s clothing and accessories,”
that confusion is likely. He found the marks were simlar
i n appearance, pronunciation and commercial inpression, and
t hat because applicant’s goods are of the type sold in
registrant’s stores, use of these simlar marks in
connection with both the goods and the service of selling
themis likely to cause confusion.

Addi tionally, the Exam ni ng Attorney required
applicant to anend the identification-of-goods clause in
the application to elimnate the indefinite word
“including.”

Appl i cant responded by substituting the word “and” for
the word “including” in the identification-of-goods clause
and arguing that confusion is not |ikely because
applicant’s mark is not simlar to the cited registered
mark. I n an apparent reference to the way applicant’s mark
is presented on the specinmen submtted in support of the
application, applicant argued that its mark “is nmade up

solely of lower case letters, has the letter ‘c’ repeated

! Reg. No. 1,504,380, issued to Twi gl and Fashions, Inc. on
Sept enber 13, 1988; conbined affidavit under Sections 8 & 15
accepted and acknow edged, respectively.
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with the two |etters superinposed on each other, and no
apostrophe.” The drawing submtted with the application,
however, presents the mark sought to be registered in typed
form as “AGACCI,” without the stylistic features the

di splay of the mark on the speci nens presents.

Al t hough the anmendnent was accepted, the Exam ning
Attorney was not persuaded by applicant’s argunent with
regard to the likelihood of confusion. The refusal to
regi ster was nade final in the second Ofice Action.

Applicant filed a Notice of Appeal, but the Board
rul ed the appeal was late filed and the application was
deened abandoned. The Board deni ed applicant’s request for
reconsi deration, but the Assistant Conm ssioner for
Trademar ks granted applicant’s petition to revive the
application, and thereafter the Board instituted the
appeal. Applicant was granted an extension of tinme in
which to file its brief, which was submtted on January 22,
2002. The Examining Attorney tinmely filed his brief in
response, but applicant did not file a reply brief or
request an oral hearing before the Board.

The predecessor to our primary reviewing court |isted
the principal factors to be considered in determning
whet her confusion is likely in the case of Inre E. |

DuPont de Nenmours & Co., 476 F.2d 1357, 177 USPQ 563 ( CCPA
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1973). Chief anong these factors are the sinmlarity of the
mar ks as to appearance, sound, neani ng and comrerci al
inpression and the simlarity of the goods or services. 1In
the instant case, confusion is |ikely because the marks
create simlar comercial inpressions because they are
simlar in appearance and pronunci ation, and the goods wth
whi ch applicant uses its mark are the kinds of products
which are provided as part of registrant’s retail store
servi ces.

Contrary to applicant’s argunments, we nust conpare the
mar k applicant seeks to register, as it is shown on the
application drawi ng (not as presented in special formon
the specinens), with the cited registered mark. Wen we
make this conparison, we conclude that the marks create
simlar commrercial inpressions because they are simlar in
appearance and coul d be pronounced the sanme way. Although
di stinctions between the marks certainly do exist, the
simlarities plainly outweigh them The marks are
essentially phonetic equivalents. Marks used to identify
t he goods and services in the instant case, apparel and
retail clothing store servies, are frequently used orally
when the goods and services are being called for or
recoomended. Simlarity in sound alone is sufficient to

support the finding that confusion is |likely. Ml enaar,
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Inc. v. Happy Toys Inc., 188 USPQ 469 (TTAB 1975); In re
Cresco Mg. Co., 138 USPQ 401 (TTAB 1963).

The application, as anended, identifies applicant’s
goods as “clothing, nanmely, hosiery, undergarnents and
lingerie.” The cited registration, as noted above, states
registrant’s services as “retail store services in the
field of wonen’s clothing and accessories.” It is well
settled that confusion is |ikely when simlar marks are
used for both goods and the service of providing those
goods. See: In re Hyper Shoppes (Chio) Inc., 837 F.2d
463, 6 USPQ2d 1025 (Fed. GCr. 1988) [sanme mark used for
both furniture and retail general merchandi se store
services held likely to cause confusion]; In re H J.
Seiler Co., 289 F.2d 674, 129 USPQ 347 (CCPA 1961) [sim|ar
mar ks use for both snoked and cured neats and catering
services held likely to cause confusion]; and In re U S.
Shoe Corp., 229 USPQ 707 (TTAB 1985) [sim lar marks used on
uni forms and in connection with retail wonmen’s cl othing
store services and clothing held |ikely to cause
confusion] .

In the case at hand, a person who is famliar with the
use of the registered mark “A'GACI” in connection with
retail store services featuring wonen's clothing and

accessori es who encounters “AGACCI” on wonen’s
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undergarments, hosiery or lingerie is likely to assune,
m stakenly as it would turn out to be, that a single source
is responsible for both the goods and the services. This
is precisely the kind of confusion that the Lanham Act was
desi gned to hel p preclude.

DECI SION:  The refusal to register under Section 2(d)

of the Act is affirned.



