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Opi ni on by Wendel, Admi nistrative Trademark Judge:

The Board, in its decision of May 15, 2000, affirned
the refusal under Section 2(d) to register applicant’s mark
PRO LI NE DECK EQUI PMENT and design for “sw nmm ng pool deck

equi pnrent nmade primarily of netal for commercial and

! The caption of this proceeding has been amended to reflect the
assi gnment of the application to SpectrumDi stributors, Inc.
whi ch assi gnnment has been duly recorded by the Ofice.
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institutional pool conplexes, nanely, starting platforns
and anchors, |ifeguard stands and anchors, diving board
stands and anchors, | adders, pool steps, and pool railings”
on the ground of |ikelihood of confusion with the

regi stered mark PROLI NE and design® for the various sw ming
pool itens listed in the registration.

Appl i cant, on June 7, 2000, filed a request for
reconsi deration of the decision.?

Applicant’s major contention is that the Board has
failed to give adequate weight to the statenents of M.
Herrick with respect to the differences in purchasers for
t he swi mm ng pool deck equi pment of applicant and the
mai nt enance accessories and supplies of registrant.
Applicant further argues that the Board has held applicant
to the wong standard of proof, by the Board s statenent
that “we find the evidence of record | ess than convincing
that there is the division of purchasers clained by
applicant.”

We find no reason to reverse our findings on the issue

of division of purchasers. In the first place, there is no

2 Registration No. 1,864,126; Section 8 & 15 affidavits accepted
and acknow edged, respectively.

® W note that applicant simultaneously filed a petition to the
Conmi ssioner to permt the subm ssion of additional evidence with
respect to this case. The petition was denied on March 28, 2001
and at a later date the file was returned to the Board for

consi deration of the request for reconsideration.
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[imtation in the identification of goods in the
registration so as to restrict the sale of registrant’s
mai nt enance accessories and supplies to residential pool
owners. M. Herrick has acknow edged as nuch by his
statenent that these are “the type of itens purchased by
mai nt enance staff.” (Supplenental Declaration, par. 5).
There clearly woul d be a nai ntenance staff in connection
wi th conmmercial and institutional pool conpl exes.
Furthernore, despite applicant’s argunents that its
deck equi pnent woul d only be purchased well before the
start-up of a commercial or institutional pool, we see no
reason why itens such as | adders or pool steps could not be
purchased at other than the initial construction stage, if
not hing el se than for repair or replacenment purposes. On
t he other hand, we see no reason why those in charge at the
initial construction stages m ght not be in the nmarket for
items such as the decorative pool fountains or the pool
lights of registrant. 1In view of these potentially
over |l appi ng needs and markets for the goods, we do not find
t he unsupported statenment of M. Herrick that there are
“different types of consuners for the different types of
products” sufficient to establish a clear |ine of
demar cati on between the purchasers of the goods of

applicant and registrant. As stated in our decision, the
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circunstances here cannot be |ikened to those in Electronic
Design & Sales Inc. v. Electronic Data Systens Corp., 954
F.2d 713, 21 USPQ2d 1388 (Fed. Cir. 1992). Moreover, in
maki ng this determ nation we were not hol ding applicant to
a standard hi gher than a preponderance of the evidence,
despite our unfortunate choice of the word “convincing” in
our deci sion.

Accordingly, in view of the evidence nade of record
by the Exam ning Attorney that goods simlar to both
applicant’s and registrant’s m ght be purchased fromthe
same swi mm ng pool supply conpany, we find confusion likely
when marks as simlar in conmercial inpression as
applicant’s and registrant’s are used in connection with
t he respective swi mm ng pool goods.

Thus, the request for reconsideration is denied and
t he decision of the Board affirm ng the refusal under

Section 2(d) stands.
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