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S Industries, Inc., and Central Mg. Co., joined as party
plaintiff
V.
Casabl anca I ndustries, Inc., and Hunter Fan Conpany,
joined as party def endant

Cancel l ation No. 24, 330

S Industries, Inc. and Central Mg. Co., appeared wthout
counsel . *

Val eri e Wal sh Johnson of Baker, Donel son, Bearman &
Caldwell, P.C. for Casabl anca I ndustries, Inc. and Hunter
Fan Conpany.

Bef ore Hanak, Chapman and Bottorff, Adm nistrative
Trademar k Judges.
Opi ni on by Chapman, Adm nistrative Trademark Judge:

! Papers filed on behalf of petitioners have been signed by Leo
Stoller, as an officer of each corporation. Corporations (and
ot her business entities) appear w thout counsel as a privilege
ext ended by Patent and Trademark O fice Rule 10.14(e). Although
petitioner corporations appeared w thout counsel, they have been
party to numerous cases before this Board (as well as Courts),
and petitioners are currently involved in nunerous cases now
pendi ng before the Board. Petitioners are (or should be) fully
awar e of proper Board practice and procedure, and petitioners
are well aware that all parties to Board proceedi ngs nmust conply
with the Trademark Rul es of Practice, whether or not they are
represented by counsel.
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S Industries, Inc. (a Delaware corporation) filed a
petition to cancel a registration on the Principal
Regi ster issued to Casabl anca Industries, Inc. (an Oregon
corporation), for the mark STEALTH for “ceiling fans” in
| nternational Class 11.°2

Petitioner, S Industries, Inc., ultimtely assigned
rel evant trademark rights to Central Mg. Co. (a Del aware
corporation); and registrant, Casabl anca Industries,
Inc., ultimately assigned the subject registration to
Hunt er Fan Conpany (a Del aware corporation).
Accordi ngly, the assignee entities have previously been
joined as parties to this proceeding.

Petitioners assert as grounds for cancellation® that
t hey have continuously used the trademark and trade name
STEALTH since at |east as early as 1981 on a broad range
of goods and services, and on fans since 1985; that
“petitioner holds rights to” nine pleaded registrations
and fifteen pl eaded applications; that petitioners have

an “aggressive licensing prograni (paragraph 6); that

2 Regi stration No. 1,638,283, issued March 19, 1991, Section 8
affidavit accepted. The clainmed date of first use and first use
in coommerce is January 15, 1990.

3 The original petition to cancel was filed on Septenber 18,
1995. In a June 10, 1999 Board order, petitioners were ordered
to file an anended petition to cancel providing a nore definite
statenment of their clains. Petitioners’ filed an anmended
petition to cancel and respondents filed an answer thereto.
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respondent’s mark, when used on its goods, so resenbles
petitioners’ previously used and regi stered mark and
trade nane, as to be likely to cause confusion, m stake,
or deception;* that respondent obtained the registration
by fraud in that respondent know ngly asserted a fal se
first use date of January 15, 1990; that respondent al so
commtted fraud by signing the declaration in the
appl i cati on when respondent had know edge that anot her
party had a right to use the mark in commerce; that
respondent had no bona fide intent to use the mark in
commerce prior to the filing of the application® and that
respondents’ mark is nmerely descriptive or deceptively

m sdescri ptive of the goods.®

Petitioners’ anended petition to cancel and respondents’ answer
thereto are the operative pleadings in this case.

4 Petitioners’ anended pleading includes a claimthat
respondents’ mark “is likely to blur the distinctiveness of the
Petitioner’s well known STEALTH tradenmark(s)” (paragraph 5). To
what ever extent, if any, petitioners were asserting a claim of
di lution under Sections 14 and 43(c), it cannot be entertained
by the Board. Dilution becane available as a ground for
cancellation with the enactnment of The Trademark Anendnents Act
of 1999 (with an effective date of August 5, 1999). The 1999
anmendnents apply only to applications filed on or after January
16, 1996. Because respondent’s involved Registration No.
1,638,283 matured froman application filed on April 27, 1990,
there is a statutory bar to any assertion of dilution as a
ground for cancellation.

> The application which matured into respondents’ registration
was based on a claimof actual use, and, in any event, there is
no evi dence of record show ng that respondents’ |acked a bona
fide intention to use this mark.

® Petitioners also asserted clains that respondents’ mark is a
functional configuration and does not function as a trademark
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I n the answer respondents denied the salient
al l egati ons of the amended petition to cancel, and raised
certain affirmati ve defenses including that petitioners
have abandoned any use of the STEALTH mark on fans and
any goods related thereto; that petitioners failed to
pl ead any fraud clainms with particularity as required by
Fed. R Civ. P. 9;
and that “petitioners’ clainms are barred pursuant to the
doctrines of waiver, estoppel and |aches.”’

The Board notes that this case is unusual in that
there are numerous notions which remain pending at this
final stage of the proceeding. W shall now determ ne
t he pending notions. Discovery closed in this case on
March 20, 2001, and plaintiffs’ testinony period closed
on June 18, 2001 pursuant to the Board order dated

February 26, 2001. 1In an October 25, 2001 Board order

the remaining testinony dates were reset with shortened

and that the mark is a nere design which does not function as a
mar k separate and apart fromits display. (Paragraphs 15 and
18.) These two clainms were stricken by Board order dated August
31, 2000 (p. 7).
" Wth one exception, specifically, petitioners’ abandonnent of
the mark, respondents offered no evidence on any other
affirmati ve defenses and did not raise any of their other
affirmative defenses in their brief on the case. Therefore, we
consider all of respondents’ pleaded affirmative defenses,
except for abandonnment, to have been wai ved by respondents.
Respondents did raise in their brief (p. 28) a claimthat
petitioners should | ose this case based on “equity.” The
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times for both remaining dates, and respondents’
testinony period closed on December 3, 2001,° and rebuttal
cl osed on Decenber 20, 2001

Pendi ng Mbtions Filed By Petitioners

It is noted that in a Board order dated February 26,
2001, the Board sanctioned petitioners based on their
“conduct in the case” and the “inordi nate nunmber of

nmoti ons

abandonnent and equity issues will be determned later in this
deci si on.

8 The closing date set for December 1, 2001 was a Saturday.
Hence, pursuant to Patent and Trademark Office Rule 1.7, the
time for taking action becane Decenber 3, 2001
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filed by [petitioners]” and the “serious delay occasi oned
by [petitioners’] aggressive notion practice”; ordering
petitioners not to “file further pretrial notions w thout
first obtaining | eave fromthe Board.” (Board order, p.
8.) In a subsequent Board order dated October 4, 2001,
involving, inter alia, petitioners’ request for

reconsi deration of a portion of the February 26, 2001
order and petitioners’ motion to anend the petition to
cancel, the Board explained that the previous order had
“required petitioners to first seek Board perm ssion

before filing any further nmotions...” (p. 2), and it was
repeated that “in the previous order, petitioners were
“advi sed that they nust first seek |leave to file any
motion” (p. 5). Thus, the Board nade clear that the
prohi bition on petitioners filing notions related to all

notions, and that prior |eave of the Board was required

before petitioners could file a notion on any topic.?®

°In the Board orders dated February 26, 2001 (p. 8) and Cctober
4, 2001 (pp. 2 and 3) petitioners were also specifically ordered
to follow Trademark Rule 2.127(a) regardi ng subm tting papers
doubl e spaced, and failure to do so would result in the paper
not bei ng considered. W note that petitioners’ notions filed
after April 2, 2002, while possibly double spaced appear to be
in type smaller than that allowed by Trademark Rule 2.127(a).
Al'so, in the October 4, 2001 Board order (p. 3, footnote 1),
the tineliness of a notion filed by petitioners was di scussed
and the Board noted that petitioners have been sanctioned in
ot her Board proceedings for falsification of certificates of
mai | i ng.
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Petitioners thereafter captioned their notions as
“notion for leave to file a notion...” or “request for

| eave to file a motion.... Petitioners have filed the
foll owi ng notions:

(1) request for leave to file a motion to strike
exhibit 1 to the Pearson deposition (filed Septenmber 19,
2001—via certificate of mailing);

(2) notion for |eave to suspend and re-open trial
dates (filed Septenber 19, 2001-via certificate of
mai | i ng) ;

(3) request for leave to file a nmotion for
reconsi deration of a portion of the October 4, 2001 Board
order (filed October 16, 2001—via certificate of
mai | i ng) ;

(4) request for leave to file a notion to amend the
record to be corrected to conformto the evidence
including all of their federal STEALTH registrations
under Fed. R Civ. P. 15(b) (filed Cctober 16, 2001-via
certificate of mailing);

(5) request for leave to file a request that the

Board take judicial notice of all of petitioners’ federal

registrations of the word STEALTH under Fed. R Evid. 201

Moreover, in a Board order dated March 5, 2001, petitioners
were ordered to produce requested docunents, warning themthat
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(filed Novenmber 20, 200l1-via certificate of mailing);

(6) request for leave to file a nmotion to strike
respondents’ conditional notice of reliance (filed
Decenber
5, 2001—via certificate of mailing);

(7) request for leave to file a mption to anend the
pl eading to conformto the evidence and to accept
petitioners’ rebuttal notice of reliance (filed Decenber
14, 2001—via certificate of mailing);

(8) request for leave to file a notion for sunmary
j udgnment and/or judgnment on the pleadings (filed January
17, 2002—via certificate of mmiling)?™;

(9) request for leave to file a motion to strike
respondents’ conditional notice of reliance (filed
January 23, 2002—via certificate of mailing);

(10) request for leave to file a notion for Fed. R
Civ. P. 11 sanctions (filed February 14, 2002—via
certificate of mailing);

(11) request for leave to file a notion to strike

respondents’ trial brief as over the page limt and to

non-conpliance with the Board order could result in entry of

j udgnent agai nst petitioners under Trademark Rule 2.120(g).

10 petitioners’ trial brief was filed on the sane date and was
titled “trial brief and/or request for leave to file a notion
for summary judgnment and/or judgnent on the pleadi ngs and
request for |eave to anend the conplaint to conformto the

evi dence.”
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extend petitioners’ time to file a reply brief (filed
March 28, 2002—via certificate of mailing);* and

(12) petitioner’s notion for |leave to file a cross-
notion for Rule 11 sanctions (filed July 16, 2002—via

certificate of mailing).

1 petitioners filed their reply brief on April 9, 2002-via
certificate of mailing.
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The previous Board orders prohibiting petitioners
fromfiling any notion wi thout first obtaining permssion
fromthe Board were clear that the perm ssion of the
Board was a prelimnary requirenent. That is, it was not
sinply a question of petitioners receiving permn ssion
fromthe Board to file a notion, rather, petitioners were
required to obtain that perm ssion prior to filing the
motion. In order to obtain perm ssion fromthe Board to
file a motion, it was clear that petitioners first needed
to establish or show why any particular nmotion (e.g., to
reopen, to strike, to anend) was necessary and why the
Board should grant petitioners permssion to file it.
However, here petitioners have filed twelve notions
sinmply changing the caption thereof to read
“nmotion/request for leave to file...,” but including no
statenment of good cause regardi ng any possible
circunmst ances that would support why the Board should
grant petitioners permssion to file each invol ved
noti on.

| nasnmuch as petitioners provided no statenment in any
of their twelve notions for |leave to file notions on
various topics justifying why the Board should all ow the
filing of any of said substantive notions, all twelve

nmotions for leave to file notions are deni ed.

10
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| nformationally, the Board notes that in any event
petitioners’ notions are generally not well taken,
substantively and/or procedurally. (For exanpl e,
petitioners did not show “excusable neglect” to justify a
re-opening of this case, petitioners did not show any
error in the October 4, 2001 Board order requiring
reconsi deration thereof, the Board does not take judici al
notice of registrations in the USPTO, ** and respondent’s
trial brief consists of 5 prelim nary pages and 49
nunbered pages for a total of 54 pages which does not
viol ate Trademark Rul e 2.128(b) on the | ength of
briefs. ™)

I n addition, we note that petitioners filed on
January 17, 2002 (via certificate of mailing) their trial
brief as “Trial brief and/or request for leave to file a
nmotion for summary judgnent and/or judgnent on the
pl eadi ngs and request for |eave to amend the conplaint to

conformto the evidence.” To the extent the notions for

12 See Wight Line Inc. v. Data Safe Services Corporation, 229
USPQ 769, footnote 5 (TTAB 1985); In re Lar Mr International,
Inc., 221 USPQ 180, 183 (TTAB 1983); and In re Duofold Inc., 184
USPQ 638, 640 (TTAB 1974).

B 1f the 12 pages of exhibits with respondents’ brief (e.g., a
conpr ehensi ve chart of respondents’ objections to petitioners’
asserted registrations and applications, photocopies of nptions
filed by petitioners) are counted, then it exceeds the 55-page
[imt, but we will not count such pages. Moreover, if the Board
did count all exhibit pages, then petitioners’ brief (which

11
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leave to file notions contained within petitioners’ trial
brief are intended as separate requests for leave to file
various notions, these are denied for the sanme reasons
set forth above—petitioners’ failure to provide any
reasons to justify granting themleave to file the
notions, and lack of nmerit in the notions. (For exanple,
under Trademark Rule 2.127(e)(1) a summary judgment
notion is untinmely if it is filed after the opening of
the plaintiff’s testinony period, and in order to conform
the pleadings to the evidence under Fed. R Civ. P.

15(b), the evidence nmust have been properly introduced
into the record, with the inplied or express consent of

t he adverse party.

Pendi ng Motions Fil ed By Respondents

Respondents have filed the follow ng notions:

(1) combined notion (filed November 5, 2001-via
certificate of mailing) to strike petitioners’ notice of
reliance and to strike petitioners’ request for |eave to
file a request that the record be corrected to conformto

the evidence (both filed October 16, 2001);

i ncludes their request to nove for summary judgnent, etc.) would
also violate the rule as it includes over 100 pages of exhibits.
Y Inthis case, there is little evidence subnmitted by

petitioners (as fully discussed |ater herein), and such evidence
was clearly not submtted with the express or inplied consent of
respondents, in view of their notions to strike what respondents
assert is inappropriate introduction of evidence by petitioners.

12
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(2) conbined notion (filed April 17, 2002-via
certificate of mailing) to strike petitioners’ reply
brief and to strike the evidence attached thereto;

(3) motion (filed June 27, 2002-via certificate of
mai ling) to strike petitioners’ request for leave to file
a notion to strike respondents’ trial brief;

(4) motion (filed June 27, 2002-via certificate of
mailing) to strike petitioners’ request for |leave to file
a notion for Rule 11 sancti ons;

(5) motion (filed July 29, 2002-via certificate of
mai ling) to strike petitioners’ request for leave to file
a cross-notion for Rule 11 sanctions; and

(6) motion (filed July 29, 2002-via certificate of
mai ling) for Rule 11 sanctions.

I n view of our decision on petitioners’
noti ons/requests for leave to file notions, all of
respondents’ notions to strike certain of petitioners’
noti ons/requests for leave to file notions are denied as
noot .

Respondents’ notion to strike petitioners’ reply
brief and an exhibit attached thereto is granted because

(i) the reply brief was due on April 5, 2002' and

15 The due date of petitioners’ opening trial brief fell on
February 18, 2002, which was a holiday, making all briefing due

13
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petitioners filed it several days late on April 9, 2002
(via certificate of mailing)® (ii) the reply brief is
singl e spaced in violation of Trademark Rule 2.128(b) and
the specific Board orders of February 26, 2001 and
Cct ober 4, 2001; and (iii) the evidence attached thereto
was not properly made of record during trial
Petitioners’ reply brief has not been considered.
Respondents’ notion (filed Novenmber 5, 2001—via
certificate of mailing) to strike petitioners notice of
reliance (filed October 16, 2001-via certificate of
mai ling) is granted because the notice of reliance was
not filed in accordance with the October 4, 2001 Board
order which, inter alia, allowed petitioners tinme to file
proper status and title copies of pleaded registrations.
Al so, the notice of reliance includes a photocopy of an
asserted assignnment docunent, and a photocopy of a letter
frompetitioners to respondent’s attorney regarding
di scovery, which are not subject to subm ssion into the

record by way of notice of reliance.

dates one day later than that set forth by respondents in their
notion to strike.

16 W note that petitioners had filed a notion for leave to file
a notion to strike respondents’ brief and to extend petitioners’
time to file areply brief. For the reasons expl ai ned above
petitioners’ notion for leave to file said notion was deni ed.
For the record, a full consideration of the reply brief would
not alter the Board s decision herein

14
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Respondents’ notion for Fed. R Civ. P. 11 sanctions
is denied as noot in view of our decision on the nerits
of petitioners’ case.

The Record and Evidentiary Objections

The Board nust clarify what is properly of record
herein. Trademark Rule 2.123(1) reads as foll ows:

Evi dence not obtained and filed in conpliance with these
sections will not be considered.

The record includes petitioners’ anmended petition to
cancel, respondents’ answer thereto, and the file of
respondent’s registration. Petitioners took no
testinmony, but they submtted four notices of reliance,
all of which involve notions to strike and/ or objections
by respondents.

Respondents submitted the testinmony, with exhibits,
of John C. Pearson, vice president of marketing of
respondents’ division Casabl anca Fan Conmpany!’; a notice

of reliance, and a “conditional” notice of reliance.?®

17 petitioners objected numerous tines during the testinony
deposition, but there is no recogni zable, coherent reiteration
of objections to respondents’ evidence in petitioners’ brief,
with the exception of a clear objection (brief, p. 14, footnote
1) to respondents’ Exhibit 1 (five-page |aser copy of
respondents’ packaging). This matter will be determ ned | ater
her ei n.

18 Respondents “conditional” notice of reliance was tinely filed
during respondents’ testinmony period, specifically, on Decenber
3, 2001—via certificate of mailing, the closing day of their
testinony peri od.

15
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The Board will first address respondents’ objections
to petitioners’ four notices of reliance. The first
notice of reliance, filed by Central Mg. Inc. on June 7,
2001 (during petitioners’ testinony period), consisting
of Exhibits A-1, cannot be considered in determning this
case. This notice was filed by a non-party to this case.
Mor eover, the evidence is not admissible in the form
presented. Exhibit A consists of a typed list of
petitioners’ asserted registrations and applications for
mar ks i nvolving the word STEALTH, a typed list of
petitioners’ asserted policing efforts and |icensing
material related thereto, photocopies of assignnment
docunments and regi strations, and printouts of
applications and registrations fromthe USPTO s Trademark
El ectronic Search System (TESS). The typed lists, the
licensing materials, and the photocopi es of assignnent
documents which do not indicate that the assignnments have
been recorded with the Assignnent Branch of this O fice,
are not printed publications which are appropriate for
subm ssion into the record by way of a notice of
reliance. See Trademark Rule 2.122(e). The TESS
printouts of applications and registrations are official
publications, but applications are of extrenely linted

probative value, and the TESS records do not establish

16



Cancel | ati on No. 24330

the status and title of said clainmed registrations to
properly make them of record. See Trademark Rul e
2.122(d). We specifically note that respondents had
filed a notion to strike Exhibit A" and said notion was
granted by the Board on October 4, 2001, with the Board
allowi ng petitioners time to submt proper status and
title copies of their pleaded registrations.

Exhibit B, petitioners’ own answers to respondents’
“narrowed first set of interrogatories,” is not
appropriate for entry into the record by way of notice of
reliance. See Trademark Rule 2.120(j)(5).

Exhi bit C (one invoice and a typed |ist of
petitioners’ asserted dollar sales of fans), Exhibit D (a
phot ocopy of a letter frompetitioners to respondents’
attorney regarding settlenent, typed lists of
petitioners’ asserted dollar sales of air conditioners
and air cleaners, and one invoice), Exhibit E (a
phot ocopy of a letter frompetitioners to respondents’
attorney regarding discovery and one invoice), Exhibit F
(phot ocopi es of several asserted invoices), Exhibit G
(phot ocopi es of several asserted letters from petitioners

to potential custoners), and Exhibit | (a photocopy of

19 Respondents noted in their nmotion (footnote 1) that they
woul d submt substantive objections to the notice of reliance in
their brief on the case.

17
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one page asserted to be petitioners’ brochure on fans)?,
are all inappropriate for entry into the record by way of
notice of reliance as they are not printed publications
avai l able to the general public in libraries or in
general circulation anmong the relevant nmenbers of the
public. See Trademark Rule 2.122(e).

Exhibit H, the affidavit of Ray Webber, an asserted
custoner of petitioners, is inadm ssible pursuant to
Trademark Rule 2.123(b).

Petitioners’ first notice of reliance was not
consi der ed.

The second notice of reliance, filed by Central Mg.
| nc. on August 21, 2001 (four days after the close of
respondents’ testinony period as then set) is titled
“Request for leave to file a request to anend notice of
reliance,” and consists of photocopies of several status
and title copies of registrations assertedly owned by
petitioners. This notice was filed by a non-party, and

it was untinely as it was not filed during petitioners’

20 Respondents argued that this one-page brochure appears to
have been “fabricated by cutting and pasting the letter 'S onto
phot ographs of fans.” (Brief, p. 40.) W agree that this
docunment appears to have involved cutting and pasting of the
letter “S,” making the credibility of the docunent questionable
at best. However, we do note that there is no obvious
indication that the involved mark STEALTH has been cut and
pasted; and there is otherw se no evidence of record regarding
this issue.

18
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testinmony period. |In addition, petitioners’ request for
| eave to file this anended notice of reliance was held
noot in the Board order dated October 4, 2001 (p. 7)
because in that sane board order, petitioners had been
allowed time to submt proper status and title copies of
their pleaded registrations.?

Petitioners’ second notice of reliance was not
consi der ed.

Turning to petitioners’ third notice of reliance,
filed by Central Mg. Co. on Cctober 16, 2001 (about two
weeks after the close of petitioners’ rebuttal testinony
period as set in the February 26, 2001 Board order and
about two nmonths prior to the opening of the rebuttal
testimony period as rescheduled in the October 4, 2001
Board order) is titled “Notice of reliance and request
for leave to file it’r [sic] request to amend to conform
to the evidence FRCP 15(b),” and
consi sts of photocopies of status and title copies of
regi strations, a photocopy of an asserted assi gnnment
docunment, and a photocopy of a letter frompetitioners to
respondent’s attorney regarding discovery. Petitioners’

request for leave to file this request to anmend to

2L W note that sone of these registrations included in this
notice of reliance showtitle to be in the nanme of non-parties,

19
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conformto the evidence was denied earlier herein.
Respondents’ notion to strike this notice of reliance
notice of reliance was granted earlier herein.

Petitioners’ third notice of reliance was not
consi der ed.

Thus, petitioners did not submt any testinony or
evidence into the record in conpliance with the Trademark
Rul es of Practice which could be considered their
testi nony-in-chief.?

However, during petitioners’ rebuttal testinony
period (as reset) Central Mg. Co. filed petitioners’
fourth notice of reliance, titled “notion for |eave to
file a motion to anend to conformto evidence and notice
of reliance,” and consisting of Exhibits A-1. To the

extent that this notice of reliance was filed during

e.g., Central Mg. Inc., Cobra Electronics Corporation, and
Cheyenne Advanced Technol ogy Limted.

22 puring the cross-exam nation of respondents’ witness, M.
Pearson, petitioners introduced five exhibits, all relating to
petitioners’ business (e.g., petitioners’ docunent titled
“STEALTH BRAND FAN SALES’; a photocopy of an invoice (carrying a
typed date of “2/04/86” and a facsimle date at the top of the
page of “Jul 25.01"; two affidavits signed by M. Ray Wbber
and a photocopy of a page assertedly frompetitioners’ brochure
for fans. Petitioners laid no foundation for these docunents,
and the docunments were not previously made of record. |nasnuch
as respondents’ w tness knew not hing about the docunments

t hensel ves, they are hearsay. Thus, these docunents have not
been considered in our decision. Petitioners cannot attenpt to
put into the record on cross exam nation of respondents’

wi tness, what they failed to properly submt and prove during
their case-in-chief.

20
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petitioners’ rebuttal testinony period, petitioners did
not need to seek perm ssion fromthe Board to file sane
because tinely notices of reliance need not be filed by
way of nmotion. To the extent petitioners sought |eave to
file a motion to anmend under Fed. R Civ. P. 15(b), that
notion for | eave was specifically denied earlier in this
deci si on.

Respondents object to the fourth notice of reliance
on several bases, including essentially that all of the
material is inproper rebuttal; that much is irrel evant;
and that the notice of reliance includes status and title
copi es of registrations not pleaded by petitioners.
Respondents set forth (in chart form their objections to
each of the 24 registrations referenced in this fourth
notice of reliance. (Petitioners had pleaded that they
“hold rights to” nine registrations and fifteen
applications.)

Exhi bit A consists of (i) photocopies of status and
title copies of 17 registrations, all for nmarks
consisting of or including the word STEALTH, (ii)
phot ocopi es of one registration and an assi gnnent
docurment relating thereto, (iii) photocopies of TESS
printouts of three registrations, along with assignnent

docunments relating thereto, and (v) photocopies of the

21
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cover page and the registration page of three
registrations issued in 2001, as well as an assi gnnent
document relating to two of said registrations. The
|atter three types of photocopied registrations are not
proof of the existence, validity or ownership of said
regi strations, and are of virtually no probative val ue.
See Trademark Rule 2.122(d). And as explained earlier
herein, the photocopies of assignnent docunments which
have not been recorded with the Assignnment Branch of this
Office, are not printed publications or official records
whi ch are appropriate for subm ssion into the record by
way of a notice of reliance. See Trademark Rul e
2.122(e).

Regar di ng the photocopies of petitioners’ asserted
17 status and title copies of registrations, all
i ncluding the word STEALTH, there can be no question but
that petitioners’ pleaded registrations constitute part
of petitioners’ case-in-chief and should have been
properly made of record during petitioners’ opening
testinony period. Thus, petitioners’ finally properly
submtting the registrations at the rebuttal stage
constitutes inproper rebuttal, as argued by respondents.
Al t hough petitioners did submt a notice of reliance

during their opening testinony period, their copies of

22
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registrations were stricken and the Board specifically
gave petitioners tinme to submt proper current status and
title copies thereof. Petitioners did not finally
succeed in doing so until rebuttal, an inappropriate tinme
to prove their case-in-chief. See Interstate Brands
Corp. v. MKee Foods Corp., 53 USPQ2d 1910, footnote 4
(TTAB 2000). We reiterate that although petitioner
corporations are appearing before this Board w thout
counsel, as explained previously, petitioners are (or
should be) fully famliar with Board practice and

pr ocedur e.

Wt hout setting forth here the particulars of each
of the 17 registrations individually, suffice it to say
that sonme are pl eaded registrations, sonme are pl eaded
applications which matured into registrations, and sonme
were not pleaded at all. Some showtitle to be in the
name of parties who are not either petitioner in this
case. Finally, all but two of the seventeen status and
title copies involve applications which were filed after
the filing date of respondents’ application which matured
into the registration petitioners seek to cancel.
(Petitioners presented no case-in-chief, and there is no

testimony or evidence of any conmmon | aw use by
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petitioners of the registered marks on any goods,
i ncl udi ng fans.?)

Because respondents treated two of the plaintiffs’
registrations as of record, petitioners’ Registration
Nos. 1,332,378% and 1,434, 642?°, both for the mark
STEALTH, are of record herein. (See e.g., respondents’
brief, pp. 12, 19, 47 and 48.)

Exhibit B (a “special custons invoice”), Exhibit D
(a photocopy of a letter frompetitioners to respondents’
attorney regarding discovery), and Exhibit I (a typed
list of petitioner’s asserted federal applications and
registrations) are each inappropriate for entry into the

record by way of notice of reliance as expl ai ned above.

22 W note that none of the status and title copies of pleaded

registrations are for “fans” or “ceiling fans.” Rather, they
are for conpletely unrel ated goods such as, “fishing tackle
floats,” “comic book,” “metal alloys for use in sporting goods

and transportation and wi ndow | ocks,” and “lawn sprinklers.”

24 Regi stration No. 1,332,378, filed August 29, 1984, and issued
April 23, 1985 to Leo D. Stoller, Section 8 affidavit accepted,
Section 15 affidavit acknow edged. Title is currently shown to
be in Central Mg. Co. The registration is for goods identified
as “sporting goods, specifically, tennis rackets, golf clubs,
tennis balls, basketballs, baseballs, soccer balls, golf balls,
cross bows, tennis racket strings, and shuttlecocks” in
International Cass 28. The clained date of first use is
January 15, 1981.

25 Regi stration No. 1,434,642, filed Septenber 8, 1986, issued
March 31, 1987 to S Industries, Inc., Section 8 affidavit
accepted. Title is currently shown to be in Central Mg. Co.
The registration is for goods identified as “bicycl es,

not orcycl es and boats” in International Cass 12. The clai ned
date of first use is January 1982.
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Exhi bit C, petitioners’ own answers to respondents’
“narrowed first set of interrogatories,” are not
appropriate for entry into the record by way of notice of
reliance under Trademark Rule 2.120(j)(5) as expl ai ned
above, and al so because these answers are unsigned.

Exhi bits E and F, respondents’ responses to
petitioners’ first set of interrogatories and to
petitioners’ request for docunents, respectively, are
generally appropriate for entry into the record by way of
notice of reliance as provided in Trademark Rul e
2.120(j)(5). Thus, these discovery responses have been
consi dered by the Board, but only to the extent that any
of respondents’ responses to the involved discovery are
proper rebuttal to the testinmony and evidence submtted
by respondents during their testinony period.

Exhibit G (a printout of two pages retrieved from an
| nternet website) is inadnm ssible as it does not qualify
as a printed publication under Trademark Rule 2.122(e).
See M chael S. Sachs v. Cordon Art, B.V., 56 USPQ2d 1132,
1134 (TTAB 2000) .

Exhi bit H (a photocopy of one page froma U S.
District Court decision in a proceeding involving S
| ndustries, Inc. as plaintiff) is not adm ssible as there

is no indication that this was a published, precedenti al
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deci sion of the Court; and respondents herein were not
parties to that case. (If it were a precedenti al

deci sion of the Court, it need not be put into the record
by way of notice of reliance as the Board may take note
of any precedential Court and Board cases.)

Petitioners’ fourth notice of reliance was not
considered, with the exception of the photocopi es of
status and title copies of petitioners’ pleaded
Regi stration Nos. 1,332,378 and 1,434,642 (part of
Exhi bit A), and respondents’ responses to petitioners’
first set of interrogatories and docunent requests
(Exhibits E and F).

Finally, with regard to petitioners’ four notices of
reliance, each one includes a “declaration” signed by Leo
Stoller. AlIl four declarations are stricken as they are
i mproper under Trademark Rule 2.123(b). The four
decl arations of Leo Stoller have not been considered by
t he Board.

Turning now to petitioners’ objection (reiterated in
their brief) to respondents’ Exhibit 1, petitioners argue
that this docunent was not produced during discovery in
response to petitioners’ docunment request No. 1 for al

documents show ng use of respondents’ mark; and that
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therefore, it must be excluded from consideration in
determ ning this case.

Respondents contend that they answered the invol ved
docunment request with an objection as to being overbroad
and unduly burdensone, but that respondents woul d nmake
avai l abl e for inspection and copyi ng exanples of “all”
documents requested by petitioners; that exanples were
produced (not including this particular item; and that
petitioners never noved to conpel respondents to produce
“all” docunments.

Al t hough this particul ar docunent was not produced,
representative sanples are generally acceptabl e, and
petitioners have not shown that the docunents they did
receive were not representative, and they did not nove to
conpel any further response of “all” docunents. See TBMP
8419(2), and cases cited therein. Accordingly,
petitioners’ objection to respondents’ Exhibit 1 is
overrul ed.

In sum the record before the Board consists of
petitioners’ anmended petition to cancel; respondents’
answer thereto; the file of respondent’s registration;

status and title copies of petitioners’ pleaded
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Regi stration Nos. 1,332,378 and 1, 434, 642;?° respondents’
responses to petitioners’ first set of interrogatories
and docunent requests; respondents’ testinony, wth

exhi bits, of John C. Pearson, vice president of marketing
of respondents’ division Casabl anca Fan Conpany;
respondents’ notice of reliance; and respondents’

condi tional notice of reliance.

Both parties filed trial briefs on the case.
(Petitioners’ reply brief has been stricken as expl ai ned
above.) An oral hearing was held before the Board on
August 6, 2002, with petitioners’ president and CEO Leo
Stoller, appearing for petitioners, and Val erie Wal sh
Johnson, counsel for respondents, appearing on behal f of
respondents.

The Parties

The record as to petitioners consists only of the
status and title copies of two pleaded registrations,
both currently owned by Central Mg. Co. through
assi gnnment, both for the mark STEALTH, and one covering

bi cycl es, nmotorcycles, and boats, and the other for

26 Trademark Rule 2.122(d)(1) clearly and plainly sets forth the
manner in which pleaded registrations (or pleaded applications
that mature into registrations) may be nade of record. A
plaintiff cannot sinply continually during the course of an
inter partes proceedi ng add non-pl eaded regi strations and or
marks to its case because that would involve a |lack of notice
and prejudice to the defendant.
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vari ous sporting goods. Throughout their notions,
responses to notions, and in their brief after trial,
petitioners nake statenents about thenselves and the
nature of their business (e.g., their licensing program
and nunmerous products, including fans. However,
petitioners submtted no evidence during trial that is
probative of, or establishes, any of these statenments or
any of the allegations made in the amended petition to
cancel .? Petitioners did not submit testinony or any
ot her evidence regarding their alleged pending
application for the mark STEALTH for, inter alia, “fans.”
Respondent, Hunter Fan Conpany, becanme the owner of
the involved registration in 1995 through assi gnnent.
Respondents’ mark was devel oped and first used by Hunter
Fan Conpany’s predecessor in interest. The devel opnment
of the mark started in late 1988, and is related to the
“swept wi ng design” of the ceiling fan, neant to | ook

li ke the STEALTH bonmber. In fact, respondents obtained a

27 Statements made in pl eadi ngs cannot be considered as evidence
in behalf of the party making them such statenents nust be
establ i shed by conpetent evidence during the tinme for taking
testinony. See Kellogg Co. v. Pack’ Em Enterprises Inc., 14
USPQ2d 1545 (TTAB 1990), aff’d, 951 F.2d 330, 21 USPQ2d 1142
(Fed. Cir. 1991); and Tines Mrror Magazines, Inc. v. Sutcliff,
205 USPQ 656 (TTAB 1979).

Factual statements made in a party’' s brief on the case can be
gi ven no consideration unless they are supported by evi dence
properly introduced at trial. See BL Cars Ltd. v. Puma
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desi gn patent, No. 323,028, issued on January 7, 1992 to
Ri chard Hol brook i nventor, and assigned to Casabl anca
| ndustries, Inc. (Exhibit 5, Pearson dep.)

Respondents’ first sale of ceiling fans under the
STEALTH mark occurred on January 15, 1990. This
consisted of a “pilot run” of ceiling fans sold “through
deal ers and certain representatives throughout the United
States.” (Pearson, dep., p. 15.) M. Pearson expl ai ned
that “pilot runs” are typical when devel opi ng a new
ceiling fan, and respondent runs a |imted nunber of fans
to get the kinks out before the fan is mass market ed.
Thereafter, respondents comenced mass marketing of their
STEALTH brand ceiling fan in February 1991 (and, in fact,
royalties have been paid to M. Hol brook, the inventor,
conti nuously since February 1991%).

Respondents advertise their fans sold under the
i nvol ved mark in national magazi nes such as
“Architectural Digest,” “Sunset,” “Mdwest Living,” and
“Better Hones and Gardens.” Their STEALTH mark is also

advertised through bill boards and appearing on vari ous

Industria de Veiculos S/A 221 USPQ 1018 (TTAB 1983); and Abbott
Laboratories v. TAC Industries, Inc., 217 USPQ 819 (TTAB 1981).
28 Respondents pay royalties not based on the pilot runs, but

rat her based on when the fan is introduced and sold to the
entire deal er base. M. Pearson made clear that respondents’
use of the mark STEALTH on ceiling fans has been conti nuous
since January 15, 1990.
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poi nt - of - purchase itenms such as T-shirts. In addition,
the mark appears prom nently on respondents’ website, and
is advertised by one of respondents’ |argest dealers (in
Los Angeles) on local television. It is also used in
respondents’ co-op advertising with dealers, and the
STEALTH brand fan is respondents’ nunber one fan used in
such ads. Since 1991, the STEALTH brand ceiling fan has
not only been offered for sale in the product catal og,
but has frequently been on the cover of respondents’
product catal og (Exhibits 7-9, Pearson dep.); as well as
appearing within and as the cover of respondents’ 1996
“Sal es Training Presenter Cuide.”

Respondents’ total advertising costs for their
products (including the STEALTH fan) was over $2.8
mllion in 1990, to a high of over $3 mllion in 1994,
and in 1999 was over $1.6 million. M. Pearson testified
t hat he could not give an exact nunmber, but “a | arge
portion” of the advertising dollars are spent on the
STEALTH trademark. The STEALTH fan is respondents’
“nunmber one margin producer” and is “one of the nost
advertised fans” within respondents’ product |ines.
(Dep., pp. 29-30.)

Respondents sell their fans throughout the United

States through premiumlighting show oonms, such as Lanps
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Pl us, Expo Design Center stores (the high-end design

di vi sion of Home Depot) and ceiling fan specialty stores.
Respondents’ fans are sold through a distribution which
requires a know edgeable sales force. The price of
respondents’ STEALTH brand ceiling fans range from around
$500 to over $800. (And their general fans range from
$200 to over $1000.) According to M. Pearson, the
average industry wide retail price of a ceiling fan is
around $60.

In addition to ceiling fans, respondents also sel
ceiling fan accessories, a linmted number of |ighting
fixtures and one type of portable oscillating fan selling
for around $300-$400. There is no indication that
respondents offer any of these products under the STEALTH
mark. (Cross-exani nation, pp. 50-51, 53.)

Respondents are not aware of any instance of actual
confusion. (See respondents’ answer to petitioners’
interrogatory No. 20.)

The Burden of Proof

Prelimnarily, the Board notes that petitioners
appear to believe that respondents were free to “cross-
exam ne” both Leo Stoller and Ray Webber by calling them
as witnesses during respondents’ testinmony period.

Petitioners did not notice and take any testinony (e.g.,
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of Leo Stoller or Ray Webber), and therefore respondents
coul d not cross-exam ne wi tnesses called by petitioners.
Petitioners also appear to believe that they are all owed
to rely on any marks or registrations that petitioners
decide to include at any time during the proceeding

wi t hout giving proper notice to respondents (for exanple,
t hrough clearly pleading rights in conmmon | aw marks,
and/ or applications and/or registrations in the original
petition to cancel, or noving to so amend the pl eadi ngs
in a tinely and proper manner). Petitioners are wong on
both matters.

I n Board proceedi ngs, our primary review ng Court
has held that the plaintiff nust establish its pleaded
case (e.g., likelihood of confusion, descriptiveness,
nm sdescriptiveness), as well as its standing, and nust
generally do so by a preponderance of the evidence. See
Cunni ngham v. Laser Golf Corp., 222 F.3d 943, 55 USPQ2d
1842, 1848 (Fed. Cir. 2000); Martahus v. Video
Duplication Services Inc., 3 F.3d 417, 27 USPQ2d 1846,
1850 (Fed. Cir. 1993); Magic Wand Inc. v. RDB Inc., 940
F.2d 638, 19 USPQd 1551, 1554 (Fed. Cir. 1991); and
Cerveceria Centroanericana, S.A. v. Cerveceria India
Inc., 892 F.2d 1021, 13 USPQ2d 1307, 1309 (Fed. Cir.

1989) .
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The ground of fraud nust al so be established by the
plaintiff, but it nust be in accordance with the higher
standard of clear and convincing proof. See Wodstock’s
Enterprises Inc. (California) v. Wodstock’s Enterprises
Inc. (Oregon), 43 USPQ2d 1440, 1443-1444 (TTAB 1997),
aff’d unpub’ d, Appeal No. 97-1580, Fed. Cir., March 5,
1998.

Thus, it is petitioners (plaintiffs) who bear the
burden of proving by a preponderance of the evidence
their standing, and their clains that respondent’s
registered mark is nerely descriptive, is msdescriptive,
and that petitioners have priority and the use of the
mar ks on the respective goods would be |ikely to cause
confusion; and petitioners bear the burden of proving by
cl ear and convi nci ng evidence their claimthat
respondents commtted fraud on the USPTO

Respondents (defendants) bear the burden of proving
by a preponderance of the evidence their asserted
affirmati ve defense of abandonnment and their assertion of

» 29

“equity. See Bridgestone/ Firestone Research Inc. v.
Aut onobil e Club de |’ Quest de |la France, 254 F.3d 1359,

58 USPQ2d 1460, 1462 (Fed. Cir. 2001); and A.C. Aukerman

29 See footnote 7, supra.
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Co. v. R L. Chaides Construction Co., 960 F.2d 1020, 22
USsPQ2d 1321, 1338 (Fed. Cir. 1992)(en banc).

St andi ng
As explained in 3 J. Thomas MCarthy, MCarthy on

Trademar ks and Unfair Conpetition, 820:7 (4th ed. 2001):

The Federal Circuit has enphasized
that there are two judicially-
created requirenments for standing in
inter partes cases. The opposer or
petitioner nust have: (1) a “real
interest” in the proceedi ngs; and
(2) a reasonable basis for the
belief in damage.

The issue is not whether the opposer
[or petitioner] owns the mark or is
entitled to register it, but nerely
whether it is likely that he woul d
be sonmehow damaged if a registration
were granted [or maintained] to the
applicant [by the registrant].
(Footnotes and citations omtted.)

See Ritchie v. Sinpson, 170 F.3d 1092, 50 USP@d 1023
(Fed. Cir. 1999); and WIson v. Del aunay, 245 F.2d 877,
114 USPQ 339 (CCPA 1957).

In this case, status and title copies of two of
petitioners’ pleaded registrations for the mark STEALTH
are of record. The Board finds based on the status and
title copies of these two registrations that petitioners
have established their standing. Respondents did not
contest petitioner’s standing. Nonetheless, we want to
make cl ear that the evidence is hardly overwhel m ng proof

of petitioners’ standing, and, in fact, is very shaky
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evi dence thereof. Inasnmuch as the two registrations or
record are for the mark STEALTH, it may be said that
petitioners have a “real interest” in this proceeding.
However, due to the differences in the involved goods
(i.e., petitioners’ sporting goods, motorcycles, bicycles
and boats versus respondents’ ceiling fans), it is
guesti onabl e whether petitioners have a reasonabl e basis
for a belief in damage. See Cunni ngham v. Laser Colf
Corp., 55 USPQ2d supra at 1844; and Lipton Industries,
Inc. v. Ralston Purina Co., 670 F.2d 1024, 213 USPQ 185
( CCPA 1982) .
Priority

Al t hough petitioners own two registrations, priority
must be proven in a cancellation proceeding. See Brewski
Beer Co. v. Brewski Brothers Inc., 47 USPQ2d 1281, at
1283-1284 (TTAB 1998). However, a petitioner relying on
a registration of its pleaded mark is entitled to rely on
the filing date of the application which matured into its
registration as evidence of use of its mark. See Henry
Siegel Co. v. M& R International Mg. Co., 4 USPQd
1154, footnote 9 (TTAB 1987). In this case petitioners
are entitled to the filing date of the applications which
matured into their two registrations, or August 29, 1984

and Septenber 8, 1986, respectively. Respondents have
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proven their first use as of January 15, 1990. (If
respondents had not proven a date of first use, they also
woul d have been entitled only to the filing date of the
application which matured into their involved
registration, or April 27, 1990.) Thus, petitioners have
established first use of the mark STEALTH with respect to
t he goods set forth in their two registrations of
record. *

Li kel i hood of Conf usion

Qur determ nati on under Section 2(d) is based on an
anal ysis of all of the facts in evidence which are
relevant to the factors bearing on the issue of whether
there is a |likelihood of confusion. See Inre E. |I. du
Pont de Nenmpurs & Co., 476 F.2d 1357, 177 USPQ 563 ( CCPA

1973). However, as

30 Respondents’ argument that petitioners have not denonstrated
priority on fans is unavailing.
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i ndicated in Federated Foods, Inc. v. Fort Howard Paper
Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976), in any
i keli hood- of -confusion anal ysis, two key considerations
are the simlarity of the marks and the simlarity of the
goods and/ or services.

There is no question that respondents’ registered
mark and petitioners’ registered mark are the identical
term STEALTH. Although argued in petitioners’ brief,
the record is devoid of evidence that petitioners own a
famly of STEALTH marks, or that petitioners’ mark
STEALTH i s fanous.

Turning now to the simlarity or dissimlarity and
nature of the goods as described in the parties’
respective registrations, respondents have registered
their mark for
“ceiling fans”; and petitioners own two registrations,
one registered for “sporting goods, specifically, tennis
rackets, golf clubs, tennis balls, basketballs,
basebal | s, soccer balls, golf balls, cross bows, tennis
racket strings, and shuttlecocks, and one for “bicycles,
not orcycl es and boats.”

These goods are clearly not related as identified in
the respective registrations. Petitioners have not

subm tted any evidence (e.g., testinony or other properly
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subm tted evidence) to establish that the invol ved goods
are related in some manner or that the circunstances
surroundi ng their marketing are such that they would be
likely to be encountered by the sane persons in
situations that would give rise to a m staken belief that
they originate fromor are in sonme way associated with
t he same producer or that there is an association between
the producers of the goods. See In re Opus One Inc., 60
UsP@2d 1812 (TTAB 2001). There is no basis for the Board
to conclude that consuners would assune that respondents’
goods are in any way associated with petitioners as the
source thereof.

Petitioners have utterly failed to prove any
simlarity in or relationship between the invol ved goods.

Li kewi se, petitioners, having submtted essentially

no ot her evidence of record, have not proven how their

identified goods -- e.g., “boats,” “bicycles,” “tennis
balls,” “cross bows,” “golf clubs” -- and respondents’
identified goods, “ceiling fans,” would travel in the
same channels of trade to simlar purchasers. It is true
that there is no restriction in any of the registrations
as to channels of trade and/or purchasers, and thus, the

Board nust presune that the involved identified goods

would travel in all the normal channels of trade to al
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t he usual purchasers. See Canadi an | nperial Bank of
Commerce, National Association v. Wells Fargo Bank, 811
F.2d 1490, 1 USPQ2d 1813 (Fed. Cir. 1987). However, we
do not presume that, for exanple, “notorcycles” and
“ceiling fans” normally travel in the sane channel s of
trade to the sanme purchasers. What the record here
conpletely lacks is any evidence that the nornmal channels
of trade and purchasers for these disparate goods coul d
be the same or overlapping in any way.

We nust coment at this juncture that traditionally,
i dentical marks owned by different parties have been able
to coexist when they are used on unrel ated products (or
services). Recognizing a right in gross is contrary to
the principles of trademark | aw and to the concepts
enbodied in Section 2(d) of the Trademark Act, 15 U S.C
8§1052(d). That is, the owner of a trademark (or service
mark) is not entitled to preclude the sanme or simlar
mark in connection with any and all goods and servi ces,
i ncluding those conpletely unrelated to the tradenmark
owner’s goods. See Hanover MIling Co. v. Metcalf, 240
U.S. 403, 415 (1916); The University of Notre Dame du Lac
v. J.C. Gournmet Food Inports Co., Inc., 703 F.2d 1372,
217 USPQ 505, 507 (Fed. Cir. 1983); Viacom International

Inc. v. Komm 46 USPQd 1233, 1239 (TTAB 1998); and CCI
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Corporation v. Continental Conmunications, Inc., 184 USPQ
445, 447 (TTAB 1974). The Board has taken the position

t hat even the Federal Trademark Dilution Act of 1995 (a
ground not avail able to petitioners in this case as

expl ained in our footnote 4, supra) did not create
property rights in gross. See Toro Co. v. ToroHead Inc.,
61 USPQ2d 1164, 1173-1174 (TTAB 2001).

Turning now to the remaining duPont factors rel evant
in this case, we recognize that the test is |likelihood of
confusion not actual confusion, but respondents’
experience that there has been no actual confusion is not
surprising in view of the disparate nature of the
i nvol ved goods of the respective parti es.

Finally, we consider the du Pont factor on the
extent of potential confusion, i.e., whether de mnims
or substantial. On this record, there is at nost a de

m nims chance that consuners woul d confuse the source of

petitioners’ goods and respondents’ goods. There nust be
shown nore than a nere possibility of confusion; instead,
t here nust be denonstrated a probability or |ikelihood of
confusion. See Electronic Design & Sales Inc. v.

El ectronic Data Systems Corp., 954 F.2d 713, 21 USPQ2d
1388, 1391 (Fed. Cir. 1992), quoting from Wtco Chem cal

Conmpany, Inc. v. Whitfield Chem cal Conpany, Inc., 418
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F.2d 1403, 164 USPQ 43 (CCPA 1969) as follows: “W are
not concerned with nmere theoretical possibilities of
confusi on, deception, or mstake or with de mnims
situations but with the practicalities of the comrerci al
world, with which the trademark | aws deal." See al so,
Triunph Machi nery Conpany v. Kentmaster Manufacturing
Conpany Inc., 1 USPQ2d 1826 (TTAB 1987). The Trademark
Act does not speak in ternms of renote possibilities of
confusion, but rather, the |ikelihood of such confusion
occurring in the marketplace. 1In this case, it is our
belief that the possibility or likelihood of confusion is
renot e.

Upon bal ancing all of the relevant du Pont factors
in this case, and giving each relevant factor the
appropriate weight, we firmy believe that confusion is
unlikely. See In re Mars, Inc., 741 F.2d 395, 222 USPQ
928 (Fed. Cir. 1984).

Remai ni ng Pl eaded Cl ai ns

This record does not establish by a preponderance of
the evidence that the word STEALTH is either merely
descriptive or deceptively m sdescriptive of “ceiling
fans.”

The record submtted by petitioners falls far short

of establishing by “clear and convincing” evidence that
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respondents committed fraud in filing the application

whi ch matured into Registration No, 1,638,283—either with
regard to the asserted date of first use or the

decl arati on regarding no other entity having a right to
use the mark for these goods.

Respondents’ Affirnmative Defense

Respondents’ asserted the affirmati ve defense that
petitioners have abandoned their mark, contending in
their brief that this abandonment occurred “sometine
prior to February 17, 1994.” (Brief, p. 33.) VWhile
raising interesting questions regarding the various
busi ness entities of Leo Stoller, there is sinply not a
preponderance of the evidence which establishes that
petitioners have abandoned their mark.

Respondents’ Assertion of Equity

In Iight of our decision on the nerits that there is
a failure of proof by petitioners of any of their
asserted clains, we have previously denied as noot
respondents’ notion (filed July 29, 2002) for Fed. R
Civ. P. 11 sanctions.

We now consi der respondents’ request contained in
their brief (pp. 28-33) that petitioners be estopped from
prevailing in this case based on equitable grounds of

“frivolous filings, delaying tactics and di shonesty.”
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Respondents point to nunmerous and conti nued exanpl es of
such inequitable behavior by petitioners herein--
including petitioners’ several references in their brief
to a quote froma previous court case, when petitioners
have been sanctioned for the m suse of that quote, filing
numer ous basel ess nmotions in this case, and having a non-
party file papers herein.

Havi ng carefully reviewed the entire record and
procedural history of this cancellation proceeding, we
are inclined to agree with respondents, but find that
there is insufficient proof of “dishonesty” (such as
fabricating evidence) by petitioners to enter judgnment on
equi t abl e grounds.

Al t hough we are not entering judgnment agai nst
petitioners on equitable grounds in this case, we would
be remss if we did not comment on this proceedi ng which
was comrenced by petitioners in Septenber 1995. Despite
the constant filing of papers filed in this case
(amounting to three volunes required for the Board inter
partes file), petitioners consistently failed to foll ow
proper Board practice and procedure at any stage this
proceedi ng; and they have engaged in nunmerous dilatory
tactics to delay this proceeding (e.g., filing nunmerous

interlocutory notions, two separate notions to disqualify
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respondents’ attorneys--both denied, and a petition to
the Director--denied.) Moreover, petitioners’ litigation
strategy of delay, harassnent and fal sifying docunments in
other cases is well documented. See S Industries Inc. v.
Lanmb- Weston I nc., 45 USPQ2d 1293 (TTAB 1997),
(petitioner’s certificate of mailing on a notion to
extend found to be fraudulent). M. Leo Stoller
petitioners’ officer, has also recently been sanctioned,

i ndividually, for making material nisrepresentations to
the Board regarding an applicant’s all eged consent to
extensions of time. See Central Mg. Inc. v. Third

M Il enni um Technol ogy, Inc., 61 USPQd 1210 (TTAB 2001).
See also the follow ng Court cases:

S Industries Inc. v. Centra 2000 Inc., 249 F.3d 625,
58 USP2d 1635 (7th Cir. 2001) (affirm ng award of
attorney’s fees against S Industries Inc. noting a
pattern of abusive and inproper litigation, specifically
citing S lIndustries Inc."s officer, Leo Stoller);

S Industries Inc. v. Stone Age Equi pment Inc., 12 F.
Supp. 2d 796, 49 USPQ2d 1071 (N.D. 111. 1998) (awarding
attorneys fees and costs for oppressive suit where
plaintiff offered “highly questionable (and perhaps

fabricated) documents” and testinony fromits principal
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t hat was “inconsistent, uncorroborated, and in sone
cases, denonstrably false”);

S Industries Inc. v. Dianond Miltinedia Systens,
Inc., 991 F. Supp. 1012, 45 USPQ@d 1705 (N.D. I1I1l. 1998)
(awardi ng attorneys fees and costs based on plaintiff’'s
frivolous clains); and

S Industries, Inc. v. Hobbico, Inc., 940 F. Supp.
210 (N.D. Ill. 1996) (directing plaintiff’s counsel “to
address sonme plainly questionable aspects of [S
| ndustries, Inc.’s] lawsuit,” and noting that “S
| ndustries, Inc. (‘S ) appears to have entered into a new
industry — that of instituting federal litigation.
...[Alnd this court has had occasion to note a
proliferation of other actions brought by S...").

Deci sion: The petition to cancel is denied with

prej udi ce.
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