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Opi nion by Quinn, Adm nistrative Trademark Judge:

An application has been filed by James A Braun to
register the mark MOM NTUM for “pharmaceuti cal
preparations, nanmely, caffeinated mnt flavored tablets

for use as an alertness aid.”?!

! Application Serial No. 75/758,215, filed July 23, 1999,
all eging a bona fide intention to use the mark in conmerce.
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Regi strati on has been opposed by Medtech Products,
Inc. under Section 2(d) of the Trademark Act on the

ground t hat
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applicant’s mark, if used in connection with applicant’s
goods, would so resenbl e opposer’s previously used and
regi stered mark MOVENTUM for “anal gesics and rel axants”
as to be likely to cause confusion.

Applicant, in his answer, admtted certain critical
al l egations of the notice of opposition (see discussion,
infra); applicant denied, however, the allegations of
i kel'i hood of confusion.

Before turning to the nerits of the opposition, we
focus our attention on a few evidentiary matters.

The first matter concerns a significant piece of
evi dence, nanely opposer’s pleaded registration.
Attached to the notice of opposition are photocopi es of
the registration certificate for opposer’s pleaded
registration and of the registration renewal certificate.
Par agraph 2 of the notice of opposition reads, in
rel evant part, as follows: “QOpposer is submtting
herewith as part hereof and marked Exhibit A,

Regi stration No. 0982617.” Applicant admtted the fact
that the registration acconpani ed opposer’s pl eading.

Trademark Rule 2.122(d) (1) provides that a
regi stration owned by an opposer, and pl eaded by the
opposer in the notice of opposition, will be received in

evi dence and made part of the record in the proceeding if
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the notice of opposition is acconpanied by two copi es of
the registration prepared and issued by the Ofice
showi ng both the current status of and current title to
the registration. See: Philip Murris Inc. v. Reentsma
Ci garettenfabri ken GrbH, 14 USPQ2d 1487 (TTAB 1990).
Further, the issuance date of status and title copies
filed with the notice of opposition nust be reasonably
cont enporaneous with the filing of the notice of
opposition. TBMP §703.02(a).

The problemin the present case is that opposer
nmerely subm tted photocopies of the registration
certificate and certificate of renewal. Neither shows
current status nor title (in fact, the certificates,
obvi ously dated several years prior to the filing date of
the notice of opposition, |list the owner as the original
regi strant, Anerican Hone Products Corp.). Moreover,
opposer’s allegations in the notice of opposition are
silent as to current status and title of the pl eaded
registration, and applicant’s adm ssion relative to the
subm ssion of the registration certificate has no bearing

on this information.? Accordingly, the pleaded

2 pposer should also note that status and title of
registrations issued by the Ofice are not proper subject
matters for judicial notice. Beech Aircraft Corp. v. Lightning
Aircraft Co., 1 USP@@d 1290 (TTAB 1986).
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regi stration was not properly made of record, and has not
been considered in determning the nmerits of this case.

The second evidentiary matter relates to Exhibit B
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attached to the notice of opposition, that is, a

phot ocopy of what appears to be a box in which opposer’s
product is sold to the public. Trademark Rule 2.122(c)
provi des that except in the case of a status and title
copy of a pleaded registration, an exhibit attached to a
pl eading is not evidence on behalf of the party to whose
pl eadi ng the exhibit is attached unless identified and

i ntroduced in evidence as an exhibit during the period of
the taking of testinony. Inasnmuch as this evidence was
not properly introduced, it does not form part of the
record and, accordingly, has not been considered in
reachi ng our deci sion.

The next evidentiary matter relates to the exhibits
attached to applicant’s final brief on the case, and
applicant’s request that the Board take judicial notice
of this evidence. The first item conprises pages from
what applicant characterizes as “a standard text on
di spensing drugs.” It appears fromthe excerpts that the
text is a standard reference work and, therefore,
appropriate subject matter for judicial notice. See:
Sprague Electric Co. v. Electric Uilities Co., 209 USPQ
88 (TTAB 1980). Accordingly, we have considered this

evi dence in making our deci sion.
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The ot her exhibits acconpanying applicant’s brief
are phot ocopi es of packagi ng for opposer’s product and
the products of two third parties. This evidence clearly
is not proper subject matter for judicial notice. The
evi dence shoul d have been introduced during applicant’s
testimony period. Accordingly, we have not considered
t his evidence.

In view of the above, the record consists of the
pl eadi ngs; the file of the involved application; and the
excerpts fromthe standard reference text of which we
have taken judicial notice. Both parties filed briefs.
An oral hearing was not requested.

Wth respect to priority, the pleaded registration,
as noted above, is not of record; thus, opposer is not
entitled to the priority benefits accorded to a valid and
subsisting registration owed by an opposer. Cf.: King
Candy Co., Inc. v. Eunice King' s Kitchen, Inc., 496 F.2d
1400, 182 USPQ 108 (CCPA 1974). Critical in this case,
however, are opposer’s allegations regarding its prior
common | aw rights, and applicant’s adm ssion thereof.
Applicant, in its answer, admts the follow ng
all egations in the notice of opposition: “2. The
Opposer and its predecessors in title have since 1973

used the word mark MOMENTUM for anal gesics and rel axants
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in International Class 5, U S. Class 18. 3. There is no
issue as to priority.”

Accordi ngly, notw thstandi ng opposer’s failure to
properly introduce its pleaded registration, applicant
has adm tted that opposer has prior and continuous use
since 1973, resulting in common |law rights in the mark
MOVENTUM f or anal gesics and rel axants. These rights give
opposer standing in this case, as well as priority of
use.

We finally turn our attention to the crux of this
controversy. Qur determ nation under Section 2(d) is
based on an analysis of all of the facts in evidence that
are relevant to the factors bearing on the likelihood of
confusion issue. In re E. |I. du Pont de Nemours & Co.,
476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In any
i kel'i hood of confusion analysis, two key considerations
are the simlarities between the marks and the
simlarities between the goods. Federated Foods, Inc. v.
Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA
1976) .

| nsof ar as the marks are concerned, MOMVENTUM and
MOM NTUM are substantially simlar in sound and
appearance, differing by only one letter in the mddle

portion of the marks. Both nmarks are presented in typed
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formwith no difference in style. Because the slight
difference between the letter “E” in opposer’s mark and
the letter “1” in applicant’s nmark appears in the m ddle
of the marks, this difference in appearance nmay not even
be noticed by consuners. This would be especially
probabl e given the close simlarity in the sound of the
mar ks. The short vowel “E” and “1” sounds are very
simlar in the marks and, again, any slight difference in
pronunci ati on may easily be | ost on consunmers. As to
connotation, it is quite likely, given the simlarities
i n appearance and sound, that prospective consunmers wll

view the marks as having simlar, if not identical

meani ngs. In this connection, we take judicial notice of
the dictionary listing of the term “momentum”™ “force or
speed of nmovenent; inmpetus, as of a physical object or
course of events.” The Random House Dictionary of the

Engli sh Language (2d ed. unabridged 1987). \Wen applied

to the respective pharmaceutical products of the parties,
t he marks convey the sanme neaning, that is, that the
product provides inpetus for novenent. Although we
recogni ze that applicant’s mark includes the word “mnt,”
and applicant’s product is in the formof a mnt tablet,
this meaning is hidden within the mark and, again, may

li kely be m ssed by many consuners.
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We next turn to the question of the simlarity
bet ween the goods. The goods need not be identical or
conpetitive in nature in order to support a finding of
i kel'i hood of confusion, it being sufficient for the
pur pose that the goods are related in sone manner and/ or
that the circunmstances surrounding their marketing are
such that they would be likely to be encountered by the
sanme persons under circunstances that could give rise,
because of the simlarities between the marks used
t hereon, to the m staken belief that they originate from
or are in sone way associated with the sane source. See:
Hi | son Research Inc. v. Society for Human Resource
Managenent, 27 USPQ2d 1423 (TTAB 1993); and Chem cal New
York Corp. v. Conmar Form Systems, Inc., 1 USPQ2d 1139
(TTAB 1986) .

In the present case, although the goods are used for
di fferent purposes, the goods are both pharmaceuti cal
products. In point of fact, as shown by the information

found in 2 USP DI SPENSI NG | NFORMATI ON (21%" ed. 2001) at

pages 1337-1338, analgesics (the type of nedicine sold by
opposer) may contain caffeine because the caffeine
decreases the tinme needed to achieve therapeutic effects
fromthe anal gesic. Thus, although the products have

different uses, they may, as just noted, be

10
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conplenmentary. This point is conceded by applicant.
(brief, p. 2: *“In fact, [the goods] coul d conpl enent
each other.”).

Due to the fact that the products are both
pharmaceuticals (and neither identification is limted to
prescription pharnmaceuticals), they would be sold in the
sane channels of trade, such as drug stores, grocery
stores, and the like.® Further, the products would be
purchased by the sanme classes of ordinary consuners.
There is no evidence on these points, but we presune that
t he goods nove through trade channels that are normal for
such goods and that they are purchased by the usual
cl asses of purchasers. See: Cheesebrough-Pond s Inc. v.
Soul ful Days, Inc., 228 USPQ 954 (TTAB 1985).

We next address the other du Pont factors referred
to by the parties. Opposer, inits brief, contends that
its mark is “an extrenmely strong mark” and that it “has
built up a considerable amunt of goodwill in the
MOVENTUM mar k. ” Opposer al so asserts that “[t]here are

no ot her pharmaceuticals marketed directly to consuners

3 Applicant requests, in its brief, that the Board take judicial
notice that applicant’s goods are marketed as a “refreshnent,”
and not as an over-the-counter nedication, in a certain
departnment store. Applicant’s stated “fact” is hardly proper
subject matter for judicial notice, and this fact was never
establ i shed by properly introduced evidence. Accordingly, it
has not been considered. TBMP §712.01.

11
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for personal use that are sold under the word ‘ MOVENTUM
save Opposer’s goods.”* Suffice it to say that while
opposer’s mark is only sonewhat suggestive, there is no
evi dence to support opposer’s clains regarding the
notoriety of its mark.

In trying to distinguish the marks, applicant has
relied upon differences in what he perceives to be the
trade dress of the packaging for the products. This
argument m sses the mark i nasnuch as, in determ ning
i kel'i hood of confusion in Board proceedi ngs, we nust
conpare the marks thenmsel ves. The fact that the product

packagi ng may be

“ I'n connection with this statement, opposer nmakes reference to
one third-party registration and two third-party applications.
Aside fromthe fact that it is unusual for a plaintiff to point
out the existence of third-party registrations or applications
of simlar marks, this evidence was not properly made of record.
Accordingly, it has not been considered.

12
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different in terns of trade dress is of little nonment
here
when the nmarks are presented alone in typed form

Appl i cant al so argues that purchasers of the
parti es’ goods are sophisticated and that this factor
mlitates against a finding of |ikelihood of confusion.
We recogni ze that there may be a sonmewhat nore car ef ul
deci sion when it conmes to buying nmedicines than when
buyi ng ot her household or grocery itenms. |In any event,
in view of the stark simlarities between the marks and
the simlarities between the goods, even careful
purchasers are likely to be confused here. See:

G enwood Laboratories, Inc. v. Anerican Home Products
Corp., 455 F.2d 1384, 173 USPQ 19 (CCPA 1972); Sterling
Drug, Inc. v. Sankyo Co., 139 USPQ 395 (TTAB 1963).

We concl ude that consuners famliar with opposer’s
anal gesi cs and rel axants sold under the previously used
mar k MOVENTUM woul d be |ikely to believe, upon
encountering applicant’s mark MOM NTUM for caffeinated
mnt flavored tablets for use as an alertness aid, that
t he pharnmaceutical products originated with or were
sonehow associ ated with or sponsored by the sane entity.

Deci sion: The opposition is sustained, and

registration to applicant is refused.
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