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Opi nion by Bottorff, Adm nistrative Trademark Judge:
Applicant Hercules Tire & Rubber Conpany

(“applicant”) seeks registration on the Principal

Regi ster of the mark SI GNET W NTER TRAX (in typed form

W NTER di scl ai med) for “vehicular tires.”?

! By change of nane from Bridgestone/ Firestone Research, Inc.,
recorded in the Assignnent Branch at Reel 2401, Frame 0692.

2 Serial No. 75/618,610, filed January 11, 1999. The
application was filed as an intent-to-use application; an
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Regi strati on has been opposed by BFS Brands, LLC
(“opposer”™), on the ground that applicant’s mark, as
applied to applicant’s goods, so resenbles opposer’s mark
W NTERTRAX, previously used by opposer on vehicle tires
and not abandoned, as to be likely to cause confusion, to
cause m stake, or to deceive, and that registration of
applicant’s mark accordingly is barred under Tradenark
Act Section 2(d), 15 U.S.C. 81052(d).°® Applicant filed an
answer by which it denied the allegations of the notice
of opposition which are essential to opposer’s claim

The evidence of record consists of the pleadings
herein, the file of the opposed application, the
testi mony deposition of opposer’s witness Philip J. Pasci
(and exhibits thereto), the stipulated testinony of
opposer’s witness M chael Ml eski (and exhibit attached
thereto), and opposer’s notice of reliance on certain of
applicant’s responses to opposer’s interrogatories.

Appl icant subm tted no evidence.

Amendrent to Allege Use was filed on July 26, 1999, alleging
April 1, 1999 as the date of first use anywhere and the date of
first use in conmerce.

3 pposer’s notice of opposition also alleges, as a separate
ground of opposition, that applicant has not used the unitary
mar k depicted on the drawi ng page of the application. QOpposer
has not presented any evidence, nor any argunment in its brief,
in support of this allegation. Accordingly, we deem opposer to
have wai ved this pleaded ground of opposition, and we give it no
further consideration.
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Opposer filed a brief on the case, but applicant
filed no brief. No oral hearing was requested. W
sustain the opposition.

The undi sputed evidence of record establishes that
opposer has continuously used the mark W NTERTRAX on
vehicle tires since August 1997, a date prior to the
earl| i est date upon which applicant can rely, i.e., the
January 11, 1999 application filing date. 1In view
thereof, we find that opposer has established its
standing to bring this opposition proceeding, as well as
its Section 2(d) priority.

Qur likelihood of confusion determ nation under
Section 2(d) is based on an analysis of all of the
probative facts in evidence that are relevant to the
i keli hood of confusion factors set forth inInre E. |
du Pont de Nemours and Co., 476 F.2d 1357, 177 USPQ 563
(CCPA 1973). In considering the evidence of record on
t hese factors, we keep in mnd that “[t]he fundanental
i nqui ry mandat ed by 82(d) goes to the cunul ative effect
of differences in the essential characteristics of the
goods and differences in the marks.” Federated Foods,
Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ

24, 29 (CCPA 1976).
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Based on the testinony of opposer’s w tnesses and
the exhibits attached thereto, and on the identification
of goods in applicant’s application, we find that the
parties’ goods are identical, i.e., passenger vehicle
tires. In view of the identity of goods, and in view of
t he absence of any restrictions in applicant’s
identification of goods as to trade channels or cl asses
of purchasers, we further find that the parties’
respective goods nove in the same trade channels, and are
mar keted to the sane classes of purchasers. These facts
wei gh in favor of a finding of |ikelihood of confusion.

We also find that applicant’s mark SI GNET W NTER
TRAX and opposer’s nmark W NTERTRAX are confusingly
simlar in their overall comrercial inpressions, when the
mar ks are conpared in their entireties in terns of
appearance, sound and connotation. The test is not
whet her the marks can be distingui shed when subjected to
a side-by-side conparison, but rather whether the marks
are sufficiently simlar in ternms of their overal
commerci al inpression that confusion as to the source of
t he goods offered under the respective marks is likely to
result. The focus is on the recollection of the average
purchaser, who normally retains a general rather an a

specific inpression of trademarks. See Seal ed Air Corp.
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v. Scott Paper Co., 190 USPQ 106 (TTAB 1975). \Where, as

in the present case, the marks woul d appear on virtually
i dentical goods, the degree of simlarity between the
mar ks which is necessary to support a finding of likely
confusion declines. Century 21 Real Estate Corp. V.

Century Life of Anerica, 970 F.2d 874, 23 USPQ 1698 (Fed.

Cir. 1992).

Applying these principles to the present case, we
find that opposer’s mark W NTERTRAX and the W NTER TRAX
portion of applicant’s mark are identical in ternms of
sound and connotation, and essentially identical in terns
of appearance; the presence of a space between W NTER and
TRAX in applicant’s mark, and the absence of such space
in opposer’s mark, are inconsequential for purposes of
our conparison of the two marks. The simlarity in
appearance is further enhanced by the fact that both
mar ks use the same m sspelling of the word TRACKS, i.e.
TRAX.

Li kewi se, the presence of the apparent house mark
SIGNET in applicant’s mark does not suffice to elimnate
the confusing simlarity between the parties’ marks.

W NTERTRAX, or its equivalent WNTER TRAX, is
sufficiently distinctive that applicant’s addition of a

house mark will not avoid a likelihood of confusion.
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See, e.g., Inre Christian Dior, S. A, 225 USPQ 533 (TTAB
1985), and cases cited therein. Purchasers famliar with
applicant’s SI GNET WNTER TRAX mark for tires, upon
encountering opposer’s WNTERTRAX tires, will be likely
to assune that there is a source or sponsorship
connecti on between the two.

Thus, given the identical nature of the goods, trade
channel s and cl asses of custoners, and the simlarity of
the marks in ternms of their overall comrerci al
i npressions, we find that a |ikelihood of confusion
exists in this case, and that registration of applicant’s

mark i s barred under



Qpposition No. 118,201

Trademar k Act Section 2(d).

Deci sion: The opposition is sustained, and

registration to applicant is refused.



