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application to register on the Principal Register the
mar k OPTI MUM SOURCE for “vitam ns and dietary food
suppl enments” in International Class 5. The application
is based on the assertion of a bona fide intention to use
the mark in commerce.?®
Magno- Hunphri es Laboratories, Inc. has opposed the
application, alleging that it has adopted and is using
the registered mark OPTI MUM for “dietary and nutritional
suppl ements” (paragraph 3);* that opposer’s use has been
continuous since at least as early as 1984, long prior to
applicant’s filing date of its application; and that
applicant’s mark, when used on its goods, so resenbles
opposer’s previously used and regi stered mark OPTI MUM as
to be likely to cause confusion, m stake, or deception.
Applicant, in its answer, admts that “Opposer has
adopted and used the registered trademark OPTI MUM
Regi stration No. 1,423,553 as a tradenmark for dietary and

nutritional supplenments in Class 5,” but otherw se denies

5 In the appl i cati on, ownership of Registration No. 1,881, 149,

i ssued February 28, 1995 for the mark OPTI MUM BALANCE f or
“vitam ns and dietary supplenents” is clained. This

regi stration was the subject of Cancellation No. 27,235 (Magno-
Hunphries Labs, Inc. v. Leiner Health Products, Inc.) in which
the respondent filed a voluntary surrender of its Registration
No. 1,881,149, and it was cancelled in May 2000 under Section 7
of the Trademark Act.

4 Registration No. 1,423,553, issued January 6, 1987, for
“vitam ns, vitam n supplenents, and dietary supplenents” in



Qpposition No. 112571

the salient allegations of the notice of opposition.
Applicant also asserts as affirmati ve defenses that there
is no |likelihood of confusion because opposer “has | ong
acqui esced in one or nore third party’'s use and
registration of trademarks which include the word OPTI MUM
for vitam ns and dietary supplenents or rel ated goods”;
and that opposer is estopped from obtaining the relief
sought because opposer “has voluntarily elected to permt
third parties to use and register trademarks which
i nclude the word OPTI MUM for vitam ns and dietary
suppl enents or rel ated goods.”

The record consists of the pleadings; the file of
t he opposed application; the testinony depositions, wth
exhi bits, of (i) Thel ma Magno- Hunphries, opposer’s
president, and (ii) David W Tallnon, Jr., opposer’s vice
presi dent of sales and marketing, both taken in
Cancel | ation No. 27,235:;° the declaration of Thel ma Magno
(formerly known as Thel ma Magno- Hunphries) submtted

pursuant to Trademark Rule 2.123(b);° applicant’s notices

International Cass 5, Section 8 affidavit accepted, Section 15
af fi davit acknow edged.

> Both depositions taken in Cancellation No. 27,235 were
submtted in this opposition proceedi ng pursuant to opposer’s
consented notion to use testinony from another proceedi ng under
Trademark Rule 2.122(f), which notion was granted by Board order
dated March 16, 2000.

® Informationally, the parties are advised that Trademark Rul e
2.123(b) now requires the “witten” agreenment of the parti es.
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of reliance on (i) opposer’s answers to applicant’s first
set of interrogatories and (ii) six third-party
registrations which include the word OPTI MUM the
testinmony deposition, with exhibits, of Neil Hanson,
applicant’s director of the eastern division; the
rebuttal testinony deposition, with exhibits, of Thelm
Magno; and opposer’s rebuttal notice of reliance on the
file histories of four cancellation proceedings it

br ought against third-party registrations.

I n addition, opposer requested in its reply brief
that the Board take judicial notice (i) that one of the
third-party registrations (No. 1,130,654) expired in
February 2001, and (ii) that another of the third-party
registrations (No. 1,907,020) was voluntarily surrendered
as to the goods in International Class 5 in June 2001,
both occurring subsequent to the trial periods in this
case. The Board does not generally take judicial notice
of the records of the USPTO. See TBMP 8§703.02(b).
However, it is clear that trial dates had closed in this
case when these actions occurred, and it seens judicially
inefficient to require a reopening of trial in order for
opposer to submt such docunentation. Moreover
appl i cant made no objection at the oral hearing to

opposer’s requests for judicial notice. Accordingly, in
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the circunstances of this case, opposer’s requests inits
reply brief for judicial notice of these two matters are
granted. ’

Both parties have filed briefs on the case, and they
were represented at an oral hearing held before this
Board on Novenber 6, 2001.

Prelimnarily, we note that both parties included in
their respective briefs on the case evidentiary
obj ections to certain evidence subnmtted by the other
party during trial, all of the objections based on
hearsay and | ack of proper authentication. At the oral
hearing each party’' s attorney was asked about the
evidentiary matter in question and if it was in or out of
the record whether their case was fatally affected
t hereby. Each attorney responded that it would not
affect the outcone and that his or her side would still
prevail. G ven this waiver by both attorneys and in view

of the nature of the material in question, the Board

" At the oral hearing, opposer requested that the Board take
judicial notice of the Board’ s October 24, 2001 order in
Cancel |l ation No. 29, 547 (Magno- Hunphries Labs, Inc. v. Strength
and Condi tioning Technol ogies, Inc., t/a Optinum Training
Systens) acknow edging the registrant’s partial voluntary
surrender of Registration No. 1,907,020; and on Novenber 13,
2001, opposer filed a witten request for said judicial notice.
I nasnuch as the Board has taken judicial notice that the
registrant in Registration No. 1,907,020 filed a voluntary
surrender of the International C ass 5 goods, opposer’s further
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hereby overrules all evidentiary objections by both
parties, and all of the disputed evidence was consi dered

of record, for whatever probative value it may have.

The Parties

Magno- Hunphri es Laboratories, Inc., located in
Oregon, is a manufacturer and distributor of vitam ns,
dietary
suppl enents and over-the-counter drugs. It has
continuously used the mark OPTI MUM si nce February 1980 on
vitam ns, vitam n supplenents and dietary supplenents,
selling over 200 such products under the mark OPTI MUM

Approxi mately 75% of opposer’s goods (under the
OPTI MUM mark) are sold in the Pacific Northwest and
Al aska, and the other 25% are distributed nationally.
Opposer’s goods are sold through mass nerchandi sers
(e.g., Shopko, K-Mart, Wal-Mart), grocery stores (e.g.,
Saf eway, Al bertson’s), chain drug stores, and independent
pharmaci es. Opposer sells to the five major
di stri butors/whol esal ers of drugs in the country, thus
potentially selling to virtually every drug store.
Opposer’s goods cost at retail from $3 to $20 for various

types of vitam ns and dietary supplenents in various

request for judicial notice of a Board order relating thereto is
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fornms (capsul es, tablets) and in various numbers per
cont ai ner.

Sal es of opposer’s products bearing the OPTI MUM
trademar k have been over $5.5 million per year recently,
with annual advertising costs over $300,000 for the |ast
few years. Opposer engages in “co-op fully” advertising
wher eby stores (i.e., grocery, drug) run advertisenments
for many products in the newspaper and opposer pays for
its portion of that ad; and opposer also distributes
fliers or leaflets or point-of-purchase displays
regarding the OPTIMUM i ne of products to the stores.

Applicant, located in California, sells vitam ns,
herbs and dietary food suppl enents through grocery stores
such as Saf eway, Al bertson’s and Wnn Di xi e.

The invol ved application is based on applicant’s
assertion of a bona fide intent to use its mark, and the
record is clear that applicant commenced use of the mark
OPTI MUM SOURCE i n Decenber 1997, selling the OPTI MUM
SOURCE product only to Wnn Di xie stores. From
applicant’s first use through July 2000, its sales of the
product to Wnn Dixie total ed approxi mately $106, 000.

Pronoti onal and advertising materials such as

counter displays, floor stands, and shelf markers (known

unnecessary and is denied as noot.
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as “shelf talkers”) are created by applicant which it
then distributes to the Wnn Di xie stores.
Priority

The testinony of Thel ma- Magno Hunphries taken in
Cancel | ati on No. 27,235, and nmade of the record in this
opposition pursuant to Trademark Rule 2.122(f), included
as Exhibit No. 22 a photocopy of the USPTO certified (on
April 21, 1999) status and title copy of opposer’s
pl eaded Registration No. 1,423,553 for the mark OPTI MUM
for “vitam ns, vitam n supplenments and dietary
supplenments.” In its answer, applicant admtted that
opposer “adopted and used the registered mark OPTI MUM "’
and applicant does not contest opposer’s priority in this
case. In fact, in its brief applicant specifically
di scussed opposer’s subsisting registration,
acknow edgi ng that opposer is the owner thereof and that
the validity of the registration is not at issue. (See
e.g., applicant’s brief, pp. 1, 14 and 16.) Accordingly,
we find that applicant has essentially stipulated to
opposer’s ownership of and the validity of the subsisting
regi stration pleaded by opposer.

Because opposer has established that it owns a valid
and subsisting registration of its pleaded mark, OPTI MUM

the issue of priority does not arise. See King Candy
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Conmpany v. Eunice King's Kitchen, Inc., 496 F.2d 1400,

182 USPQ 108 (CCPA 1974). Moreover, the earliest date on
whi ch applicant can rely is the filing date of its
application, December 9, 1997,° and the record establishes
opposer’s continuous use of its mark, OPTIMJUM for
vitam ns and dietary supplenents, since 1980, which is

| ong prior thereto.

Li kel i hood of Conf usi on

Thus, the sole issue before the Board is |ikelihood
of confusion. Qur determ nation of |ikelihood of
confusion is based on our analysis of all of the
probative facts in evidence that are relevant to the
factors bearing on the likelihood of confusion issue.
See Inre E. |I. du Pont de Nenours & Co., 476 F.2d 1357,
177 USPQ 563 (CCPA 1973).

The parties’ respectively identified goods,
opposer’s “vitamns, vitam n supplenents and dietary
suppl enments” and applicant’s “vitam ns and dietary food
suppl enents,” are essentially identical, and applicant
does not contend otherwi se. Qur primary review ng Court
has stated that “when marks woul d appear on virtually
i dentical goods or services, the degree of simlarity

necessary to support a conclusion of likely confusion

8 Applicant proved a date of first use of “December 1997.”
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declines.” See Century 21 Real Estate Corp. v. Century
Life of America, 970 F.2d 874, 23 USPQ2d 1698, 1700 ( Fed.
Cir. 1992).

| nasmuch as neither applicant’s application nor
opposer’s registration includes any type of restriction
as to trade channels or purchasers, we nust presune in
this adm nistrative proceeding that the involved goods
are sold in all the normal channels of trade to the usual
cl asses of purchasers for such goods. See Octocom
Systens Inc. v. Houston Conmputers Services Inc., 918 F.2d
937, 16 USPR2d 1783 (Fed. Cir. 1990); and Canadi an
| nperial Bank of Commerce, N. A v. Wells Fargo Bank, 811
F.2d 1490, 1 USPQ2d 1813 (Fed. Cir. 1987). Thus, even if
applicant currently sells its goods to only one custoner,
the Wnn Dixie stores, (i) there is no such linmtation in
applicant’s identification of goods; and (ii) opposer
sells to the same general types of stores, and the sanme
custoners could frequent all such types of stores. W
find that the channels of trade and the cl asses of
purchasers for the parties’ goods, with no restrictions
in either identification of goods, are the sane.

The record herein shows that vitam ns and dietary

food suppl ements are not particularly expensive goods and

10
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that they are sold to the general public, including
ordi nary consuners as well as health conscious consuners.

Turning next to a consideration of the
simlarities/dissimlarities of the marks, it is well
settled that marks are considered in their entireties,
and that we nmust analyze the marks as to sound,
appearance, connotation and conmercial i npression.
CGenerally, a subsequent trademark user may not
appropriate another’s entire mark and avoi d confusi on
merely by adding a termthereto. See In re Rexel Inc.,
223 USPQ 830 (TTAB 1984).

Cbvi ously, opposer’s registered mark consists solely
of the word OPTIMUM while applicant’s mark is a two-word
mar k, OPTI MUM SOURCE. These marks, when viewed in their
entireties, are simlar in sound and appearance,
especi ally when due consideration is given to the fact
that the marks are used on identical goods, and the
fallibility of custonmer menory. See G andpa Pidgeon’s of
M ssouri, Inc. v. Borgsmller, 477 F.2d 586, 177 USPQ 573
(CCPA 1973); and Spoons Restaurants Inc. v. Morrision,
Inc., 23 USPQ2d 1735 (TTAB 1991), aff’d unpub’ d (Fed.
Cir., June 5, 1992). That is, the purchasing public my

not notice or renenber the difference of one word. See

11



Qpposition No. 112571

Steelcase Inc. v. Steelcare Inc., 219 USPQ 433 (TTAB
1983).

Moreover, it is the first part of a mark which is
nost likely to be inpressed upon the m nd of a purchaser
and be remenbered by the purchaser, and in this case, the
first word of applicant’s mark is OPTIMUM  See Presto
Products Inc. v. Nice-Pak Products Inc., 9 USPQ2d 1895,
1897 (TTAB 1988).

Whil e the connotations of OPTI MUM and OPTI MUM SOURCE
are not precisely the sane, certainly the term OPTI MUM
carries a simlar connotation with regard to both
parties’ marks as used on these goods. Specifically,

OPTI MUM connotes that the vitam ns and/or dietary food
suppl enments contain a full range of necessary nutrients
or that the conbination of nutrients in a particular
product is the nost favorable or advantageous possi bl e.
We take judicial notice (see TBMP 8712) of the Random

House Webster’s Coll ege Dictionary (Second Edition 1997)

cited by applicant in its brief (p. 19), wherein
“optinmuni is defined as “the nost favorable point, degree
or amount of something for obtaining a given result.”
Consunmers would likely view the term SOURCE in
applicant’s mark as sinply enphasizing that this is the

conpl ete product they want to purchase, that is, the

12
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product itself is the source of a conplete vitamn or
di etary food suppl enent.

We are aware that opposer’s witness, M. Magno-
Hunphries, testified that opposer intended the mark
OPTIMUM to connote the “highest quality” (dep. of May 18,
1999, p. 26); while applicant’s w tness, Neil Hanson,
testified that applicant intended the mark OPTI MUM SOURCE
to connote that “it is a conplete product, a conplete
multivitamn that would fit all their needs.” (dep., p.
26). However, we do not find that the testinony of |ay
witnesses as to the intention of their respective
conpanies in adopting a mark, is evidence of how
consuners will in fact view the mark.

G ven the slight difference in the respective marks,
whi ch may not be recalled by purchasers seeing the marks
at separate tines, and the generally sim/lar
connotati ons, the overall comercial inpression of the
marks is highly simlar. See The Wella Corporation v.
Cal i fornia Concept Corporation, 558 F.2d 1019, 194 USPQ
419 (CCPA 1977).

Even if potential purchasers realize the m nor
di fference between the marks OPTI MUM and OPTI MUM SOURCE

they may m stakenly believe that applicant’s mark is

13
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sinply a new |ine of OPTI MUM products from opposer, wth

both marks serving to indicate origin in the same source.
In this case, we find that applicant’s addition of

the term SOURCE to opposer’s mark OPTI MUM does not

di stinguish the marks; and that these marks are sim |l ar

i n sound, appearance, connotation and conmerci al

i npression. See generally, Kangol Ltd. v. KangaROOS

US A Inc., 974 F.2d 161, 23 USPQ2d 1945 (Fed. Cir.

1992) (Court affirmed Board’'s holding of |ikelihood of

confusi on between KangaROOS and a kangaroo design for

clothing, nanely, athletic shoes, sweatsuits and athletic

shirts and KANGOL and a kangaroo design for golf shirts

having collars); In re Smth and Mehaffey, 31 USPQd 1531

(TTAB 1994) (ROAD KILL CLUB OF AMERI CA and design for t-

shirts, sweatshirts and pullovers cited agai nst ROAD KILL

CATERI NG for t-shirts, sweatshirts and aprons--refusa

affirmed); Chem cal New York Corp. v. Conmar Form

Systems, Inc., 1 USPQ2d 1139 (TTAB 1986) (PRONTO and

PRONTO in stylized lettering for a variety of persona

and smal |l busi ness banking and financial services,

conputer programs, and instruction manuals describing the

banki ng and financial services agai nst PRONTOSYSTEM

SI MPLI FI ED LOAN FORMS FOR CREDI T UNI ONS and design for

paper fornms for credit unions--opposition sustained); In

14
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re Apparel Ventures, Inc., 229 USPQ 225 (TTAB 1986)
(SPARKS in stylized formfor shoes, boots and slippers
cited agai nst SPARKS BY SASSAFRAS in stylized formfor
wonen’ s separates, nanmely bl ouses, skirts and sweaters--
refusal affirmed); and In re Logue, 188 USPQ 695 (TTAB
1975) (SPRING GLEN FARM KI TCHEN in stylized lettering for
a variety of prepared foods and condi nents cited agai nst
SPRI NG GLEN for orange juice--refusal affirmed).

The crux of this case involves the strength of
opposer’s mark, including the number and nature of third-
party uses of the term OPTI MUM on simlar goods, and the
resulting scope of protection to be afforded opposer’s
mark. In fact, applicant states in its brief, that
“Applicant submts the scope of protection to be afforded
Opposer’s registered trademark is the fundamental issue
before the Board.” (p. 17.)

Applicant strongly urges that there is no |ikelihood
of confusion in this case because of the weakness of
opposer’s mark, arguing in its brief (pp. 14-15) as
fol | ows:

The word OPTIMUM i s one of a
group of terns which, for the
pur pose of evaluating the
strength of a trademark, are
generally referred to as
‘laudatory’ terms. A laudatory

termis one which generally
ascribes a quality of excellence

15



Qpposition No. 112571

or superiority to the goods. As
a general rule, laudatory terns
are considered to be

i ndistinctive or weak, a finding
which will result in a relatively
narrow scope of protection.

Opposer argues that its mark is not a “laudatory”
and therefore indistinctive or weak mark because it was
regi stered on the Principal Register with no requirenment
for a Section 2(f) claimof acquired distinctiveness; and
that therefore opposer’s mark is presunmed not to be
descriptive. Opposer further contends that its mark is
strong, having been in use since 1980, with recent annual
sales of $5.5 million for its over 200 vitam n, vitamn
suppl enment, and dietary suppl enent products, sold
nati onwi de, and recent annual advertising expenses of
over $350,000; and that even if its mark was conceptually
weak, it has certainly beconme strong over tine.

Of course, opposer’s proven registration on the
Princi pal Register constitutes prim facie evidence of
opposer’s exclusive right to use of the mark shown
therein for the goods identified in the registration as
of the filing date of the application which matured into
the registration. See In re National Data Corp., 222
USPQ 515 (TTAB 1984), aff’'d 753 F.2d 1056, 224 USPQ 749
(Fed. Cir. 1985); Johnson Publishing Conpany, Inc. v.

| nt ernati onal Devel opnent Ltd., Inc., 221 USPQ 155 (TTAB

16
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1982); and Hyde Park Footwear Conpany, Inc. v. Hanpshire-
Designers, Inc., 197 USPQ 639 (TTAB 1977). Moreover, as
expl ai ned previously, the singular answer of opposer’s

w tness regardi ng opposer’s intention as to the neaning
of its mark OPTI MUM does not establish that the mark

| acks distinctiveness or is otherw se weak in the m nds
of the purchasi ng public.

Appl i cant argues that there are several third-party
uses and registrations of the term OPTIMUM in the
i ndustry. As evidence thereof, applicant submtted six
registrations, all of which are for marks which include
the word OPTIMUM and five of which are for vitam ns and
nutritional food supplenents while one is for retai
store services featuring such goods. Specifically, the
six third-party registered marks are OPTI MUM HEALTH
OPTI MUM DELI VERY SYSTEM and desi gn, OPTI MUM NUTRI ENT
ENHANCER and design of the numeral 1, OPTI MUM LI FESTYLE
OPTIMUM LIM T, OPTI MUM TRAI NIl NG SYSTEMS, and OPTI MUM
NUTRI TI ON CENTER, all with different owners.

I n addition, applicant subm tted evidence of third-
party uses of the marks OPTI MUM HEALTH, OPTI MUM TRAI NI NG
SYSTEMS, OPTI MUM HEALTH OPTI MUM DELI VERY SYSTEMS, OPTI MUM
NUTRI TI ON and OPTI MUM HEALTH LI QUI D CALCI UM t hr ough

applicant’s director of the eastern division, Nei

17
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Hanson, who testified that in November 1998 applicant had
sone third-party products ordered and delivered to
applicant’s attorneys’ offices (so that their conpetitors
woul d not “feel unusual” or not want to send products
directly to applicant) Dep., p. 26. He also testified
that he reviewed sone web pages fromthe Internet.

Of course, third-party registrations are not
evi dence of use of the marks shown therein, or that the
public is famliar with them But they may be used to
indicate that a comonly registered el enent has a
suggestive or descriptive nmeaning for particul ar goods
such that the differences in other portions of the marks
may be sufficient to render the marks as a whol e
di stingui shable. See Aries Systens Corp. v. Wrld Book
Inc., 23 USPQ2d 1742, footnote 15 (TTAB 1992).

However, in this case we are not persuaded that the
term “OPTIMUM is so |laudable or weak as to be entitled
to only a very a narrow scope of protection. See Carl
Karcher Enterprises Inc. v. Stars Restaurants Corp., 35
UsP@2d 1125 (TTAB 1995). First of all, the third-party
registrations and third-party uses are rather mninmal in
nunmber. Moreover, opposer submtted rebuttal evidence of
the cancell ation of the registrations of the first three

mar ks, all the result of cancellation proceedi ngs brought

18
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by opposer; and the Board will take judicial notice that
the registration for the mark OPTI MUM LIMT expired under
Section 9 of the Trademark Act, and that the registration
for the mark OPTI MUM TRAI NIl NG SYSTEMS was voluntarily
surrendered by the registrant as to all of the

I nternational Class 5 goods, and that such was cancell ed
on February 6, 2002. Wth regard to the sixth third-
party registration for the retail store services, the
record shows that opposer brought a cancellation
proceedi ng agai nst the registration, and that the parties
settled the dispute with that registrant agreeing not to
use OPTI MUM NUTRI TI ON CENTER or variants of OPTI MUM on
vitam ns and dietary supplements. Thus, the conplete
record shows that five of the six third-party

regi strations have been cancelled as to the rel evant
goods, and the retail store service mark is the subject
of an agreement with opposer.

Wth regard to the evidence of third-party uses, the
products actually purchased and delivered to applicant’s
attorneys’ offices include one (OPTI MUM HEALTH) from a
conpany | ocated in Australia, with no evidence of the
extent of such use in the United States or purchaser
perception of same in the United States; two uses are of

mar ks whi ch have been the subject of successfu

19
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cancel |l ation proceedi ngs by opposer (OPTI MUM TRAI NI NG
SYSTEMS and OPTI MUM HEALTH OPTI MUM DELI VERY SYSTEMS); and
opposer has witten cease and desist letters to several

of the involved conpanies.

The Board has in the past given weight to credible
and probative evidence of w despread, significant and
unrestrained use by third parties of marks contai ni ng
el ements in conmmon with the mark being opposed on grounds
of likelihood of confusion to denonstrate that confusion
is not, in fact, likely. See Hilson Research Inc. v.

Soci ety For Human Resource Managenent, 27 USPQRd 1423,
1431 (TTAB 1993), citing Ml es Laboratories Inc. v.
Naturally Vitam n Supplements Inc., 1 USPQR2d 1445, 1462
(TTAB 1986, anmended 1987). In the case now before us,
applicant’s evidence of third-party uses and
registrations is mniml, consisting of a maxi mum of siXx
registrations (five cancelled and a settl enment agreenment
on the sixth) and a few third-party uses, one of which is
a conmpany located in Australia. There has certainly not
been a showi ng of w despread, significant and
unrestrained third-party use. The comercial real world

does not have to be a conpletely clean slate in order for

20
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a trademark owner to prevail in a proceedi ng regarding
registrability.?®

The absence of any instances of actual confusion by
consuners relating to opposer’s marks and applicant’s
mar k
used on the invol ved goods (see, e.g., opposer’s answer
to applicant’s interrogatory No. 4) is not a meani ngful
factor to our decision. The absence of confusion is not
surprising given the relatively short duration of use by
applicant of its mark; the fact that applicant currently
sells to only one custonmer, Wnn Dixie stores; and the
fact that the majority of opposer’s sales are in the
Paci fic Northwest and Al aska. Besides, the test is not
actual confusion, but l|ikelihood of confusion. See
Gllette Canada Inc. v. Ranir Corp., 23 USPQ2d 1768, 1774
(TTAB 1992) .

Finally, opposer argues that applicant’s intent in
adopting the mark OPTI MUM SOURCE was not innocent as
appl i cant had constructive and actual notice of opposer’s

registered mark OPTIMUM that despite such notice

® I'n an anal ogous situation, but relating to a “fam|ly” of

mar ks, the Court of Custonms and Patent Appeals stated | ong ago
that “[al]s a matter of logic it would seemto us that if opposer
has a famly of six marks all starting with the non-descriptive
word ‘ Golden,’” it still has that famly notw thstanding there
may be sonme others using the same word to sonme undi scl osed

21
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applicant chose a simlar mark; and that applicant’s
action gives rise to an inference that confusion is
likely. Mere knowl edge of another’s mark does not
establish bad faith or wongful intent, and we decline to
infer a likelihood of confusion on that basis. See
Sweats Fashions Inc. v. Pannill Knitting Co., 833 F.2d
1560, 4 USPQ2d 1793, 1797-1798 (Fed. Cir. 1987); and

El ectronic Water Conditioners, Inc. v. Turbonag

Cor poration, 221 USPQ 162, 165 (TTAB 1984).

However, to the extent we have any doubt in this
case, we nust resolve that doubt agai nst applicant, who,
as the newconer has the opportunity of avoiding
confusion, and is obligated to do so. See In re Hyper
Shoppes (Chio) Inc., 837 F.2d 840, 6 USPQ2d 1025 (Fed.
Cir. 1988).

On bal ance, and considering all of the evidence on
the relevant du Pont factors, and giving each such factor
its appropriate weight in the circunstances of this case,
we find that confusion is |ikely between applicant’s nmark
OPTI MUM SOURCE and opposer’s mark OPTI MUM when used on
i dentical goods.

Deci sion: The opposition is sustained, and

registration to applicant is refused.

extent.” Mdtorola, Inc. v. Giffiths Electronics, Inc., 317
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